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A. Background 


On December 5, 1991, Northern Development and Mines Minister Shelley 
Martel attended a reception in Thunder Bay during which she got into a 
heated conversation with Thunder Bay alderman Evelyn Dodds. During that 
conversation, Ms. Martel made certain remarks about a Sudbury physician. 
Ms. Martel’s remarks were the subject of questions in the Legislative 
Assembly starting on December 9, 1991 and stretching into the last day of 


the session, December 19. 
B. Terms of Reference 


On December 19, 1991, Government House Leader Dave Cooke moved that 
the Standing Committee on the Legislative Assembly (the "Committee") be 


authorized to conduct an inquiry into issues including: 


she the disclosure of confidential information emanating from 
the Ministry of Health; 
22 the conduct of the Minister of Northern Development and 


Mines in Thunder Bay, Ontario on December 5, 1991, and 


the events leading up to her attendance in Thunder Bay; 
and | 
3. the dissemination of information obtained from the 


Ministry of Health. 


The terms of reference stated that the Committee would be chaired by a 
member of the official opposition. Mississauga MPP Steven Offer assumed 
that position. The terms also specified that the House Leaders be granted 
the power to determine the amount of time for the committee to hold 
hearings and the deadline for the committee's report. The terms of 
reference also established a sub-committee, composed of one | 


representative of each caucus, plus the chair. 


The terms of reference gave unprecedented powers to the opposition 


controlled sub-committee. For example: 


1. the sub-committee was given ultimate decision-making power 
with respect to the inquiry’s procedures and all matters 
relevant to the execution of the terms of reference; 


a the sub-committee was given the authority to compel any 


person to disclose to committee counsel any information or 
any document relevant to the inquiry before the committee 
hearings began; 

3. the sub-committee was given the authority to determine who 

would appear before the committee; 

4. the sub-committee was given the authority to compel any 
person, under a Speaker's Warrant, to appear before the 
committee, to testify before the committee, and to produce 
such documents as the sub-committee might specify; and 

5) the sub-committee was given the authority to hold any portion 
of the committee's proceedings in camera if the disclosure of 
information might violate the Freedom of Information and 


Protection of Privacy Act. ("FIPPA"). 


Witnesses compelled to appear before the committee were permitted to 
have lawyers present while they testified under oath pursuant to section 
58 of the Legislative Assembly Act, R.S.O. 1990, c. L-10. After swearing 
an oath of non-disclosure, committee members and counsel were allowed 
to obtain and review all documents, including confidential documents, 


relevant to the committee's investigation. 


C. Committee Procedures 


The sub-committee and committee counsel met several times prior to 
February 10, 1992 to determine the committee's procedure. The sub- 


committee decided upon the following procedures: 


ile committee counsel was instructed to interview 45 people 
identified by the sub-committee and any other people with 
information relevant to the inquiry. The sub-committee 
retained the discretion to instruct committee counsel to 
pre-interview additional potential witnesses during 
the hearings. Committee counsel was asked to report 
to the sub-committee on an ongoing basis the information 
elicited from the interviews. The sub-committee 
would determine which people would be called upon to appear 
before the committee; 

2. committee counsel was instructed to obtain and keep 


all documents brought forward by people during the inquiry; 


3: transcripts were to be kept of all public and in camera 
proceedings. On the advice of committee counsel, the sub- 
committeee agreed to provide to the public edited copies of in 
camera transcripts from which confidential and personal 
information (as defined by legislation) would be removed. The 
Original, unedited in camera transcripts would remain with 
committee counsel; 

4. all committee members and counsel who attended in camera 
proceedings and all witnesses who were asked to view in 
camera exhibits not produced by them or their Ministry 
were required to swear an oath of non-disclosure; and 

a documents produced to the committee or committee counsel 
which contained confidential or personal information 
would be viewed and discussed by the committee only 


during in camera proceedings. 


During the allotted 15 days of hearings beginning February 10 and ending 
March 12, the committee heard from 21 witnesses.(See Appendix "A" for a 
complete list of the witnesses). In addition, committee counsel 


interviewed other potential witnesses who did not testify. 


D. The Minister's Statements 


On the evening of December 5, 1991, Shelley Martel attended a Christmas 
reception in Thunder Bay hosted by the Canadian Institute of Mining and iM 
Metallurgy. She arrived at the height of a long and hectic day. At that 
reception, she made remarks which precipitated this inquiry, the 
background and circumstances of which will be described more fully in 


sections | and L. 


At the reception, Shelley Martel had a heated conversation about the 
government's health care policies with Thunder Bay alderman Evelyn 
Dodds. Someone mentioned the case of a Sudbury dermatologist who had 
closed his office and laid off 14 members of his staff, apparently as a 
result of government policy. Ms. Martel testified that when the noctous 
name was mentioned, she "lost it." She said three things that gave rise to 
the committee's inquiry. First, she told Mrs. Dodds that she had seen the 
doctor's "file." Second, she said that "charges" would be laid, or should be 


laid, against him. Third, she used the word "criminal." 


The next day, during a question period at a conference hosted by the 
Canadian Institute of Law and Medicine in Toronto, Evelyn Dodds asked Dr. 
Robert MacMillan, the Executive Director of the Health Insurance Division 
of the Ministry of Health, about what she considered to be a breach of 
confidentiality in Ms. Martel’'s remarks. [Exhibit 17] After Ms. Martel's 
executive assistant was informed of these events [1045-2/14] a series of 
events unfolded. On Sattcay: December 7th, the Minister's executive 
assistant sought legal advice from a Ministry lawyer, Steve Stepinac. 
[1050-2/14] Based on this legal advice, Ms. Martel's executive assistant 
called Mrs. Dodds [1050-2/14] and advised her that the Minister’s remarks 
were unfounded and were not based in fact. She asked Mrs. Dodds not to 
repeat the untrue remarks. When Ms. Martel returned to Toronto on Sunday 
morning, she called Mrs. Dodds, offered her apology and asked her not to 
repeat the untrue remarks. [1100-1/14] She also apologized to the other 
people who had been present during the conversation [1105-1/14]. As 
soon as Ms. Martel could reach Dr. Donahue she apologized to him as well 
[1110-2/14] and sent follow-up letters of apology to Mrs. Dodds and Dr. 


Donahue [Exhibits 95 and 96]. 


Meanwhile, Mrs. Dodds contacted the Globe and Mail [1610-3/5] an the 
office of Progressive Conservative leader Mike Harris. [1615-2/5] Mr. 
Harris raised the matter in the Legislative Assembly the following 
Monday. Neither Mrs. Dodds [1035-1/6] nor Mr. Harris contacted Dr. 
Donahue before making Ms. Martel's comments known to a wider audience 


[1705-2/12]. 


Based upon legal advice, Ms. Martel answered the questions from Mr. 
Harris, and similar. questions on subsequent occasions, with the response 


- that her comments were completely unfounded, and were not based in fact. 
E. Confidential Information in the Ministry of Health 


The Ministry of Health holds a huge repository of confidential information, 
probably the largest in North America. [1015-1/10] . Deputy Minister of 
Health Michael Decter testified that the Ministry and its electronic 
database hold the largest collection of personal information in North 
America. It is his understanding that Ontario runs the largest single 
health care system, covering 10 million people, with the largest 


collection of health records and individual personal records [1015-1/10]. 


In particular, it is the custodian of OHIP billing information of all the 
province’s physicians. The Ministry of Health's collection and disclosure 
of personal information, including physician billing information, is 


regulated by statute and Ministry policy. 
(a) Statutory Constraints 


Three provincial statutes govern the disclosure of records containing 
information about the provision of insured medical services by physicians 


in Ontario: 
(i) |Health Insurance Act, R.S.O. 1990, c.H.6 


Subsection 38(1) of the Health Insurance Act provides that: 


..@ach person engaged in the administration of this Act and the 
regulations shall preserve secrecy with respect to all matters that 
come to his or her knowledge in the course of his or her employment 
or duties pertaining to insured persons and any insured services 
rendered and the payments made therefore and shall not 
communicate any such matters to any other person except as 
otherwise provided in this Act. 


Subsections 38(2), (3), and (4) set out specific exemptions from the 


general prohibition against disclosure of Ministry of Health records. 


Generally, those exemptions would permit disclosure of a physician's 


billing data only in the following circumstances: 


(a) 


where disclosure is made in connection with the 
administration of specified provincial and federal 
stennees 

where disclosure is regtiesibe by the physician providing 
insured services, or by the physician's legal 
representative; 

where it is necessary for the Ministry to publish 
statistical information, provided that the names and 
identities of persons who received insured services are 
not revealed; and 

where it is requested by the statutory body governing the 
physician's profession or by the physician's professional 


association. 
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(ii) Public Service Act, R.S.O. 1990, c.P47 


Subsection 10(1) of the Public Service Act states that every "civil 
servant" shall swear or solemnly affirm an oath of secrecy that prohibits 
the disclosure or transmission to any person of any information or 
document that comes to a person's knowledge or possession by reason of 


employment as a civil servant. 


(iii) Freedom of Information and Protection of Privacy Act, 


R.S.O. 1990, c. F.31 ("FIPPA") 


Under this legislation, a physician's billing records constitute "personal 
information." Section 42 prohibits the disclosure of personal information, 
except where such disclosure falls within one of the exceptions under 


subsections 42(a)-(n). Subsections 42 (a),(b), (d) and (j) are relevant. 


Subsection 42(a) permits disclosure of personal information where there 
has been a specific request for information under Part Il of FIPPA, and 
where the "head" determines that the disclosure falls within one of the 


exceptions under section 21 of the FIPPA. For example, paragraph 21(1)(f) 
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of FIPPA permits the head to authorize the disclosure of personal 
information where the disclosure would not constitute an unjustified 
invasion of privacy. In determining whether disclosure would constitute 
an unjustified invasion of privacy, the head must consider all of the 
relevant circumstances, including, for example, whether disclosure is 
desirable for subjecting the government's activities to public eaIkay and 
whether disclosure may unfairly damage the reputation of any person 


referred to in the record. 


Subsection 42(b) permits disclosure of personal information where the 


person to whom the information relates has consented to disclosure. 


Subsection 42(d) is important for this inquiry. It permits disclosure of 
personal information to an officer or employee of the Ministry of Health 
where a person "needs the record in the performance of his or her duties 
and where disclosure is necessary and proper" in the discharge of the 


Ministry's functions. 


Subsection 42(e) provides that institutions may disclose personal 


information "for the purpose of complying with an Act of the 
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Legislature ...". This subsection preserves the exceptions to the rule of non- 
disclosure that are.set out in subsections 38(2), (3) and (4) of the Health 
Insurance Act since the disclosure of personal information under those 
enumerated circumstances would be "for the purpose of complying with an 


Act of the Legislature”. 


Subsection 42(j) permits disclosure of personal information to a member 
of the Legislative Assembly who has been authorized by a constituent to 
whom the information relates to make an inquiry on the constituent's 


behalf. 


Finally, and significantly, section 23 permits disclosure of a record where 


a compelling public interest outweighs personal privacy. 


(b) Ministry of Health Policies 


To give effect to the statutory safeguards, the Ministry of Health has 
adopted policies on the handling of personal and confidential information. 
It has published a security policy manual which contains the security 


policies of the Health Insurance Division, the Information Systems 
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Division and the Claims Payment Division.[Exhibit 5] Every employee of 
these divisions is required to become familiar with the manual. The 
manual also requires Ministry employees to attend security briefings and 
sets out procedures for records collection, retention, storage, 
transmission and destruction, and specifies that all requests for access 
to personal information from third parties should be referred to the 


Ministry's Freedom of Information coordinator. 


The most specific statement in the manual as to the basis upon which 


confidential information may be disclosed says: 


"No employee is entitled, solely by virtue of their position, to have 
knowledge or custody of "confidential" information. Access to confidential 
information may be permitted only where there is an "official need to 
know" and the employee is adequately briefed on security/confidentiality 


matters." 
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F. Constraints on the Release of Confidential Information by This 


Committee 


The Legislative Assembly is not bound by the statutory constraints 
discussed above. Neither is it bound by the policies of the Ministry of 
Health. Nonetheless, the terms of reference of this foci clearly 
indicate an intention that the committee respect the principles embodied 
in the province’s Freedom of Information and Protection of Privacy Act, 
and the committee conducted its hearings with those principles in mind. It 
is for this reason that the committee heard a substantial portion of the 


evidence in camera. 


In compiling its final report, the committee decided that some reference 
to the in camera proceedings is appropriate, and in accordance with the 
principles of FIPPA. The committee reached this conclusion after 
considering the following facts: the inquiry was established, in part, to 
subject certain aspects of government proceedings to public scrutiny; the 
extensive public release, much of it by Dr. Donahue, of information that 
would otherwise be personal information concerning him under provincial 


legislation; and its judgement that compelling public interest requires 


1S 


that some of the in camera evidence be disclosed in this report to produce 


a coherent account of the matters examined by the committee. 
G. The Framework Agreement 


On June 4, 1991, the government and the province's physicians - 
represented by the Ontario Medical Association (the "OMA") - concluded an 
agreement to govern various aspects of their relationship in providing 
health care to the citizens of Ontario. [1455-2/1, Exhibit 8] To give 

_ effect to the objectives of the framework agreement, they entered into 
other agreements as well. [Exhibit 8] Together, these agreements are 
called the "Framework Agreement.” It was reached after a lengthy process 
of negotiation. It was then ratified by 85% of the membership of the. 
O.M.A. On the other hand, most Sudbury physicians voted against its 
ratification. By late spring of 1991, a number of Sudbury physicians 
expressed concern that they could not carry on their practices under the 


terms of the Framework Agreement. 


These physicians were particularly concerned about the "threshold 


payment adjustment" feature of the Framework Agreement. It instituted a 
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sliding scale of recoveries after a physician's billing to OHIP had reached 
the threshold amount of $400,000.00. For billings between $400,000 and 
$450,000, the physician would recover only two-thirds of the amount 
otherwise payable by OHIP. For any billings above $450,000, the physician 
would recover one-third of the amount otherwise payable by OHIP. [Exhibit 
8 - Interim Agreement of Economic Arrangements, para. 8 & 9, p.4] While 
these threshold adjustments are not, in fact, a ceiling on income, the 


threshold is commonly referred to as a “cap.” 


H. Dr. J.P. Donahue 


Dr. Jean-Pierre Donahue is a dermatologist who practices in Sudbury. 
[1140-2/13] He had argued publicly that the thresholds ought not to be 
applied to the practices of northern physicians. In October, 1991, in a 
letter circulated among his patients, he announced his decision to close 
his practice as a result of the "cost restraints" instituted by the 
government. He stated further, "If you don't call your local MPP 
immediately, and stop them from driving your doctors to close their 
offices and move away ... you may be spending the rest of your life driving 


up and down Highway 69 .. or waiting for the "flying doctor”. [Exhibit 48] 


ine 


He also wrote to a number of members of the Legislative Assembly, 
including the members for the Sudbury area - Floyd Laughren, Sharon 
Murdock and Shelley Martel. [Exhibit 122, Exhibit 85, Exhibit 101] He gave 
press interviews and made public statements in which he disclosed a 


number of details about his practice, including that he: 


(a) had a large office and large financial responsibilities; 
[Exhibit 36] 

(b) could not afford to pay his 14 member staff; [Exhibit 9] 

(c) intended to close his office because of the thresholds 
and move out of the province; [Exhibit 11] 

(d) would open a business in Sudbury called the Doctor's Studio to 
do epilation; [Exhibit 36] 

(e) had a service area of 1/2 million people; [Exhibit 11] 

(f) needed a billing allowance of two or two and a half times the 
$400,000 threshold or $800,000 to $1 million per year; 
[Exhibit 36] 

(g) saw up to 12,000 patients a year, 50,000 over the four 
years he has been in Sudbury; [Exhibit 9] 


(h) saw 10-15,000 new patients each year, not counting repeat 
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visits by existing patients [Exhibit 9] 
(i) wrote $1.5 million worth of prescriptions a year 
[Exhibit 9] 
(j) dedicated 65% of his billings to salaries me overhead; 
[Exhibit 36] 
(k) had an “unviable practice" because of the threshold; and 
[Exhibit 9] 
(I) was substantially indebted under a line of credit; and 
(m) had reached his $400,000 limit in August. [Exhibit 94, 
p.41] 
Dr. Donahue also made other statements at a public meeting in Sudbury on 
November 15, 1991. At that meeting, which Dr. Donahue’s accountant 
attended, Dr. Donahue stated that he owed $138,000.00 on a line of credit. 


[1420-2:1420-3/12] 


AF Dissemination of Confidential Information Within the Ministry of 


Health 


(a) The Kingston E-Mail 


ie 


At the end of October, Tom Davies, the Chairman of the Regional 
Municipality of Sudbury, spoke to the Provincial Treasurer, Floyd Laughren 
_ and Mr. Laughren’s assistant, Nuala Doherty, about Dr. Donahue's situation. 
[2045-3/15] Dr. Donahue had already written directly to Mr. Laughren. 
[2045-3/15] Ms. Doherty followed up by calling Dr. Donahue who gave her a 
lot of information about his practice. [2045-3/15] On October 31, Ms. 
Doherty sent a memorandum to Mr. Laughren setting out what she knew 


about Dr. Donahue [Exhibit 91]. 


Ms. Doherty started to look into Dr. Donahue's circumstances so she could 
brief Mr. Laughren. She sought the assistance of Larry Corea, a ifember of 
the Minister of Health's political staff. She sent him a copy of her 
memorandum [2050-2/15] before she went away on vacation. When she 
returned on November 12, she again contacted Mr. Corea, who told her he 
was still looking into the matter. By this time she was aware that on 
November 15, Mr. Laughren was to attend a public meeting x which Dr. 
Donahue was to speak. She had already learned that Dr. Donahue planned to 
close his office on November 15. In her judgement, no significant progress 
had been made in gathering the information she needed to brief Mr. 


Laughren. [2055-1/15] 
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On November 13, Ms. Doherty drafted (for the signature of Mr. Laughren’s 
executive assistant Betty Notar) a memorandum to Susan Colley, the 
Executive Assistant to the Minister of Health. [Exhibit 49] That 
memorandum, which was sent on November 13, was written to prompt the 


Ministry of Health to provide the information in time. [1510-3/6] 


When Mr. Corea received the Notar memorandum he contacted the office of 
Dr. Eugene LeBlanc, the Ministry of Health’s Executive Director, 
Negotiations Secretariat. [1510-3/6] Dr. LeBlanc is the public servant 
with senior responsibility for the administration of the Framework 
Agreement. Because Dr. LeBlanc was out of the office at the time, Mr. 
Corea spoke to Dr. LeBlanc's Executive Assistant, Dianne MacArthur. [1510- 
3/6] To start the information gathering process, Ms. MacArthur called 
Robert McBride, the Acting Director of the Provider Services Branch of 
OHIP at Kingston. [1505-1/3] At the time, Mr. McBride had only been in his 
position for five days. He asked William Teatero, Senior Policy Analyst 
with OHIP at Kingston, to look into the issue and to orevide information. 


[1520-1/3] 
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That same day, Maurice Jones and Denise Allen of the Ministry of Health's 
Communications and Information Branch became aware that Dr. Donahue 
was to give a radio interview on the closing of his practice [1510-3/3] 
Anticipating that this issue would require a briefing note, Mr. Jones and 
Ms. Allen also contacted Mr. McBride in Kingston on November 13 seeking 


information about Dr. Donahue. [1505-1/2] 


Mr. Teatero responded to Ms. MacArthur's request for information by 
drafting a memorandum on electronic mail (the "Kingston E-Mail") setting 
out in some detail confidential information on Dr. Donahue's practice. It 
also contained what might fairly be described as “editorial comment" on 
Dr. Donahue as well as certain unsolicited recommendations. [Exhibit 44] 
Mr. McBride reviewed the Kingston E-Mail before it was sent to Ms. 


MacArthur. [1520-2/3] 


Before confidential information leaves the OHIP office in Kingston, Dr. 
MacMillan and his executive assistant Mary Fleming regularly review and 
approve its release. On November 13, however, neither of them was in 
Kingston, and Mr. McBride felt pressured to get the response out as soon as 


possible. [1520-3/3] The Kingston E-Mail to Ms. MacArthur was not copied 
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to Mr. McBride, so he asked Mr. Teatero to send it to him as well as to 


Denise Allen and Maurice Jones. [1525-2/3] This was done. 


When Dianne MacArthur received the Kingston E-Mail, she put it aside to 
raise it the next day with Dr. LeBlanc, who was, as noted, out of the 

office. On receipt of their copies of the Kingston E-Mail, Mr. Jones and Ms. 
Allen arranged for hard copies of it to be hand-delivered as part of a 
package of information they were gathering on the subject. Ms. Allen and 
Mr. Jones sent an E-mail to Paul Howard (Communications Assistant to the 
Minister of Health), Tiina Jarvalt (Executive Assistant to Deputy Minister 
Michael Decter), Dr. LeBlanc and Dr. MacMillan, advising them that they 
were delivering the package to them. The E-mails were copied to Mary 


Doyle and Diane MacArthur. 


Most of the packages were delivered, although for reasons which will be 
apparent, most recipients did not recall seeing it. Dr. MacMillan's package 


was delivered by Maurice Jones on November 14, 1991. [1635-2/1] 


Dr. LeBlanc saw the Kingston E-Mail on November 14. He suggested to Ms. 


MacArthur that it be delivered to Larry Corea. By this time, copies of the 
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memorandum had been transmitted or delivered to the following people: 
Diane MacArthur, Eugene LeBlanc, Larry Corea, Denise Allen, Maurice 
Jones, Robert McBride, Bill Teatero, Peter Quinn, Manager of Monitoring 
and Control, and Mr. Simon Kovacs, a physician who reviews physicians' 
data in the Provider Services Branch. [Exhibits 44 and 46] The Kingston E- 
Mail may have also been seen by Helen Ambrose of the Communication 
Branch and perhaps by others. [1645-1/1] It was only on December 10, 
1991, when contacted by Anne Dawson of the Toronto Sun, that Dr. 
MacMillan had reason to think that the E-Mail had been seen by “others” 
[1645-2/1]. Tiina Jarvault testified that she never saw the package 
containing the Kingston E-Mail. She later spoke to Mary Doyle and Paul 
Howard who both said they had not received the package either. [1025- 
1/11, 1025-2/11, 1050-2/11] Dr. LeBlanc does not recollect receiving a 


package, but he does recall reading parts of it. [1040-3/4] 


Later that morning, Dr. MacMillan met with Dr. LeBlanc to discuss the 
issue of thresholds. He had seen the Kingston E-Mail for the first time 
when Maurice Jones delivered the package to him. His immediate reaction 
was that it contained more detailed information than was required to 


answer the query from the Minister of Health's office. [1635-2/1] He 
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went to the meeting in Dr. LeBlanc's office and immediately informed him 
about the package he had received. He insisted that all copies be 
immediately retrieved and given back to fin to be destroyed. [1640-1/1] 
Efforts were made to do this. Dr. MacMillan then called Mr. McBride and 
learned about the circumstances of the creation of the Kingston E-Mail. 
[1640-1/1] Dr. LeBlanc, Maurice Jones, Denise Allen, Helen Ambrose, Diane 
MacArthur, and Dr. MacMillan were also, at various points, in attendance 
at the meeting. [1640-3/1] Dr. MacMillan asked whether anyone from the 
Minister of Health's staff had received the Kingston E-Mail. He was told 
_that the Kingston E-Mail had not gone to Paul Howard, who was away for a 
couple of days, but that it had gone to Larry Corea. [1645-1/1] On Dr. 
MacMillan's instructions, Diane MacArthur called Mr. Corea to whom she 
had delivered a copy of the Kingston E-Mail and asked for it to be returned. 
Soon after, Mr. Corea brought his copy of the Kingston E-Mail to Dr. 


LeBlanc's office and handed it back to Dr. MacMillan. [1550-2/6] 


The Kingston E-mail would not likely have been sent were it not for the 
absence of the person charged with reviewing and approving 
documentation sent from Kingston to the offices of the Ministry of Health 


in Toronto. The recipients of the E-mail who appeared before this 
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Committee testified that they had not passed on the E-mail or its 


contents to anyone. 


Mr. Corea's evidence was that he did not have a clear recollection of the 
Kingston E-Mail itself and, in particular, no clear recollection of what 
was in it. He did recall reading it quickly and upon being asked to return it 
scanning it again. [1545-3/6] He stated that he did not discuss its . 


contents with anyone. [1550-1/6] 


On November 14, Nuala Doherty met with Mr. Corea so that she could brief 
Mr. Laughren for the November 15th meeting in Sudbury. [2115-3/15] Ms. 
Doherty had been pursuing the matter on her own. She had met with 
Officials of the Underserviced Area Programme (UAP), a Ministry program 
designed to attract physicians to underserviced areas. By the time of her 


meeting with Mr.Corea, she had learned the following about Dr. Donahue: 


(a) he was a dermatologist in Sudbury; [2110-1/15] 
(b) he was threatening to close his office; [2110-2/15] 
(c) he was on the UAP until August 31, 1991 (as the earnings 


of physicians on the UAP were exempt from the thresholds, 
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(d) 


(e) 


(f) 


she concluded from this that he had billed $400,000, the 
threshold amount, between September and mid-November: 
[2100-2/15] 

he only dealt with the most serious medical problems; 
[2110-3/15] 

he paid his 14 staff $450,000 in wages, including $35,000 
each per year to six full-time registered nurses; 

[Exhibit 91] and 

electrolysis was a significant part of his practice and 
as it had been delisted as an insurable service, 
electrolysis earnings would not be included in 


calculating his threshold position. [2110-3/15] 


She identified a number of concerns in her own mind in connection with Dr. 
Donahue's position. In particular, she was concerned as to whether he 
really was over the threshold. (2115-2/15] She raised her concerns with 
Mr. Corea who told her that she appeared to be asking good questions but 
that he did not have any answers for her. [2210-2/15] Instead he advised 


her that OHIP should deal with the matter. [2180-1/15] Ms. Doherty 


2% 


testified that Mr. Corea did not tell her about the contents of the Kingston 


E-Mail. [2125-3/15] 


The next day, Ms. Doherty, with the help of lan Wood, Mr. Laughren's 
Constituency Assistant, wrote a memorandum to Mr. Laughren setting out 
the facts that she thought he needed to participate in a public meeting on 
the subject in Sudbury that day. The memorandum discussed with some 
candour the concerns which had developed in Ms. Doherty's mind. It did not 
contain, however, any of the confidential information in the Kingston E- 

_ Mail. [Exhibit 105] This is consistent with the evidence she and Mr. Corea 
gave that information which could be traced to the Kingston E-Mail was 


not in fact disclosed to her. 
(b) Political Staff in the Ministry of Health 


In a November 15 memorandum to Larry Corea, Susan Colley, Executive 
Assistant to the Minister of Health, reported a figure for Dr. Donahue's 
billings for epilation. [Exhibit 50] Ms. Colley testified that she obtained 
this information in a meeting with the Deputy Minister, Michael Decter, in 


which “... Mr. Decter had explored with me, you know, a scenario, maybe a 
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hypothetical scenario; he had used this figure. Whether it was an 
accurate figure or whether it was one that, you know, whether it was one 
that was a certain figure or not, | actually do not know.” Mr. Decter did 
not recall the specific conversation reported in the memorandum. He 
testified that he did not know the specific amount of Dr. Donahue’s 
epilation billings, although “One could hazard a guess, based on 14 staff 
and the public stuff, that he was doing a great deal of it...” He pointed out 
that the epilation billing figure used in Exhibit 50 was inaccurate . He 
agreed that it would be inappropriate for him to pass on such information 
to Ms. Colley, and that “to the best of my recollection”, he did not do SO. 


[1120-2/10, 1655-1/10, 1655-2/10] 


(c) The Ministry of Health's Internal Handling of 


Confidential Information 


The Ministry of Health has procedures in place to prevent the 
inappropriate circulation of confidential information. The Kingston E-Mail 
was judged to be inappropriate on the basis of the "need to know" test of 


the Ministry. The committee notes with respect to the Kingston E-Mail: 
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(i) | the evidence of Dr. MacMillan and Mr. Decter with respect to 
the volume of information maintained by the Ministry, and 
its success relating to the secure maintenance of that 
information; [1445-1/1; 1015-1/10] 

(ii) the fact that Kingston E-Mail was approved for 
distribution by Mr. McBride, who had been appointed 
Acting Director only five days before. This suggests not 
that there was a deficiency of systems in place, but 
rather a failure to properly apply them as a result of a 
uinidue set of circumstances; 

(iii) | the evidence of Dr. MacMillan that because of the 
nature of the Negotiations Secretariat, to which 
the Kingston E-Mail was initially distributed, there was 
a deemed "need to know" with respect to requests 
emanating from it; [1505-1/2: February 10] 

(iv) the fact that there is no evidence that the Kingston 
E-Mail was ever distributed outside of the Ministry of 
Health through any legitimate process; 

(v) the fact that Dr. MacMillan, on learning of the Kingston 


E-Mail and its contents and distribution, immediately 
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took steps to have it recalled and destroyed. This 
indicates the commitment of the Ministry of Health. 
and its staff to the security of information. [1640-1/1]; 
(vi) in a sea of documentation, no one outside of the Ministry 
of Health has ever produced a copy of the Kingston E-Mail; 
(vii) Outside of a number of ihalividuals in the Ministry of 
Health, there is no evidence that anyone else ever saw the 
Kingston E-Mail, apart from the evidence which suggests that 
reporters Anne Dawson and Kevin Donovan, were told some of 


its contents. 


The evidence received by the Committee does not suggest a systemic 
problem relating to the disclosure of confidential information by persons 
within the Ministry of Health, or a deficiency of systems. Rather, it 
indicates one instance, the Kingston E-Mail, which was the result of 
unusual circumstances, and a possible failure of appropriate systems 


which are in place. 


The Committee recognizes the good record of the Ministry of Health, in 


particular OHIP, which is responsible for 10 million citizens and the 
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monitoring of 20,000 physicians, chiropractors and optometrists over the 


past 20 years. [1440-3/1; 1445-1/1;2005-2/15] 


The committee does consider that this issue merits further serious 
examination within the Ministry of Health, and particularly the OHIP 
division, and accepts the evidence of Dr. MacMillan that steps have already 


been taken in this regard. [1505-1/1; 1515-2/1] 
(d) Leaks to the Press 
(i) The Dawson and Donovan Articles 


On December 11, 1991, Anne Dawson of the Toronto Sun wrote an article 
which said that sensitive information was sent by computer from 
Kingston to the Ministry in Toronto. [Exhibit 18] This resulted in 
expressions of concern in the Legislative Assembly that confidential 
information had found its way outside of the Ministry of Health. On 
January 26, in the Toronto Star, Kevin Donovan provided an account of the 


circumstances Surrounding the creation of the Kingston E-Mail and the 


kinds of information it contained. [Exhibit 21] The article discloses that 


a2 


the Kingston E-Mail went to Larry Corea. The article also contains a 
number of statements which are consistent with confidential information 
concerning Dr. Donahue which is in the Ministry of Health's possession and 
in the Kingston E-Mail. It is noteworthy that there is nothing in the E-mail 
which says that Dr. Donahue’s billings were being reviewed by the 

Ministry or the Medical Review Committee, as reported in the Donovan 
article. [1625-3/1:1625-4/1] The details in the newspaper See 
suggest that one or more persons with access to information about Dr. 


Donahue leaked it to the press. 


There is no evidence that the information contained in these articles was 


circulated as the result of any legitimate process. 
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(ii) Documents sent from the Ministry of Health to the 


Toronto Star 


The committee has also considered the documents sent from the Ministry 
of Health to the Toronto Star in February and returned on March 4, 1992. 
The documents consisted of three copies of purported E-mails. Two of 
them were actual E-Mails transmitted within the Ministry of Health. The 
third document, purportedly sent by Robert MacMillan to Mary Fleming (his 
Executive Assistant), appears to be a fabrication. Dr. MacMillan denied 
that he had sent such an E-Mail. There was no copy on his computer 
system. Mary Fleming also testified that she did not receive the E-Mail 
and she had no ane on her system. The fabricated E-mail implies that Dr. 
MacMillan knew or suspected that Shelley Martel had access to 
confidential information. The unmistakable conclusion is that someone in 
the Ministry of Health fabricated this document and sent it to the Toronto 


Star to embarrass Ms. Martel or Dr. MacMillan, or both. 


There is no confidential information in these leaked documents. An 


investigation by the Ontario Provincial Police has been launched. 
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J. Other Circulating Information 
1. Constituency Offices 
i) The Martel Office 


The committee heard evidence from Susan Majkot, a resident of Sudbury 
whose daughter was being treated by Dr. Donahue. She testified that in a 
telephone call to Shelley Martel’s constituency office on November 15, she 
was told by a female administrative assistant that "Dr. Donahue is billing 
illegally and we have the documentation to prove it." [1110-1/12] She was 
further advised that "when the public becomes aware of what he's doing, | 
they won't be so supportive towards him." [1110-1/12] She provided her 
name and address and asked for the documentation to be sent to her, but it 
~never was. [1110-2/12] The telephone records of Shelley Martel's 
constituency office confirm a call on November 15 from Susan Majkot. 


[Exhibit 106] 


Kim Morris, Shelley Martel's Constituency Assistant, gave evidence that 


she was the only one who responded to queries about the threshold and Dr. 
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Donahue. [1150-1/15] She vehemently denied that she made the comments 
reported by Susan Majkot. [1145-3/15] Either Ms. Majkot spoke to someone 
else in the Martel office (which seems, on the evidence, unlikely), or the 


evidence of either Ms. Majkot or Ms. Morris is inaccurate. 


Nokwithistandinig the large number of callers to the Martel office on the Dr. 
Donahue issue, as evidenced by Exhibit 106, and the exposure that this 
issue has been given in the media, no one else has come forward with 
similar evidence. In addition, several handwritten statements were 
obtained from callers to the Martel office with respect to the Donahue 
issue and provided to committee counsel by Ms. Martel’s counsel. Ms. 
Morris testified that she would not be surprised if these statements 
indicate that the callers received professional responses, consistent with 
how she had testified that she had responded to callers on the Donahue 


issue. [1505-3/15] 
ii) The Murdock Office 


Sharon Murdock, the member for Sudbury, testified that in November 1991 


She had an hour-long meeting with her constituency staff Bob Waddell, 
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Giselle Adams and Colleen Johnson. [1445-4/11 and 1450-1/11] One of 
the purposes of this meeting was to prepare them to deal with telephone 


inquiries relating to thresholds as “the phones were ringing”. 


Because constituents were claiming that the government was driving Dr. 
Donahue into bankruptcy, Ms. Murdock attempted to inform her staff about 
how the threshold worked. [1500-1/11] Ms. Murdock testified that to 
address these issues, she calculated what Dr. Donahue’s billings and net 
income might be, based upon media reports of Dr. Donahue’s statements. 


[1450-3/11] 


Ms. Murdock testified that she calculated with her staff that if Dr. 
Donahue was on the underserviced area program and was over the 
threshold in early November, he must have billed more than $400,000 in 
one-third of the year. This calculation led her to conclude that he had 
annual billings to OHIP in the range of $1.2 to $1.5 million. [1450-3/11] 
She also concluded that Dr. Donahue would end up with a net income of 
around $300,000. [1455-2/11] She said that the purpose of these 
calculations was to establish whether Dr. Donahue would be financially 


threatened by the threshold or forced into bankruptcy. [1500-1/11] 
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The act of calculating a broad range of potential OHIP billings would 
appear to be inconsistent with Ms. Murdock or her staff having access to 
Dr. Donahue’s actual OHIP billing information. Ms. Murdock has denied 
having access or seeking access to such OHIP information. [1510-1/11, 
1545-3/11] There is no evidence to SUCeet that anyone with access to 
the OHIP information about Dr. Donahue provided it to Ms. Murdock or her . 


staff. 


Mr. Waddell's evidence confirmed the meeting with Sharon Murdock and the 
other constituency assistants. He had a recollection that Dr. Donahue's 
annual billings were calculated to be $1.5 million. [1105-3/11] He had a 

_ different recollection than Ms. Murdock as to the net income calculation of 
Dr. Donahue. His recollection was $800,000 to $900,000. [1105-3/11] 
Further, he recalled making his own calculations to conclude that Dr. 
Donahue billed about $200,000 in a six month period for electrolysis 
[1120-3/11] Mr. Waddell testified that he said to callers in the 
constituency office that Dr. Donahue's gross billings were in the area of 
$1.5 million or larger. He also told callers that "If Dr. Donahue had billed 


$200,000 (for epilation), that was $200,000 that was not available for 
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treating cancers and other diseases." [1125-2/11] He said that it was 
possible that he also told callers that what Dr. Donahue was doing was 
unacceptable and that "we're putting a stop to this." [1125-3/11] [1130- 
6/11] He did understand that actual billing figures were the property of 
the Ministry of Health and were not to be distributed. [1130-5/11] 


However, he was clear he never had such information. 


The testimony of Ms. Murdock and Mr. Waddell raises two possible 
concerns. First, in her testimony before the committee, Ms. Murdock 
indicated that her recollection of the meeting with her staff was that it 
took place around November 8, 1991 and that the numbers used to 
calculate Dr. Donahue’s income were based upon information obtained from 
CBC broadcasts before that date. Attempts to locate such a broadcast have 
not been successful, and after the completion of oral evidence, the CBC 
advised the committee by letter that there were no broadcasts on Sudbury 
doctors, Dr. Donahue or the billing threshold before November 12, 1991. 
Second, the propriety of a constituency office utilizing income figures 
derived from calculations made from Dr. Donahue’s public statements has . 


been questioned. 
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With respect to the date of the meeting between Ms. Murdock and her 
staff, it is clear from Ms. Murdock’s testimony that the date of November 
8, 1991 was suggested based upon Ms. Murdock’s “recollection” [1445- 
4/11, 1450-1/11] some four months later and that the meeting took place 
“around there” [1500-2/11], in reference to the date. There are no notes 
or diary entries indicating when the meeting actually took place. The 
subject of billing thresholds was raised as a result of the fact that “the 
phones were ringing”. A subsequent letter from counsel to Ms. Murdock 


dated March 31, 1992, indicates the following: 


Ms. Murdock, after discussions with her constituency staff, now is 
of the opinion that it also is possible that the calculation was 

performed at a staff meeting on November 22 (November 8 and 22 
being the only dates in that period in which Ms. Murdock was in her 


Sudbury office). 


Regardless of any public broadcasts on the subject, Ms. Murdock’s office 
was informed of the fact that Dr. Donahue had reached his threshold limit 
by early November by way of a letter dated October 22, 1991 from Dr. K. de 


Blacam. [Exhibit 85] 


40 


In light of Ms. Murdock’s reference to the phones ringing, it is also 
interesting to note that phone logs received from Ms. Murdock’s office, 
[Exhibit 81] and Ms. Martel’s office, [Exhibit 106] and the letters to Ms. 
Murdock’s office [Exhibit 86], appear to indicate that the threshold issue 


was not generating many enquiries until after November 8. 


With respect to the propriety of Ms. Murdock’s constituency office 
providing information to callers indicating estimates of Dr. Donahue’s 
incomes, the context of the issue in Sudbury at the time that the 


statements were made is very important. 


Dr. Donahue himself made his own financial situation a high profile public 
issue. The crux of the doctor’s argument was that the government's policy 
was unreasonable and created hardship for him, forcing him to shut down 
his practice and deprive the people of northeastern Ontario of 
dermatological care. In support of his claim, Dr. Donahue brought forward 


financial information on certain aspects of his practice. 
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Once Dr. Donahue decided to make public information on his financial 
situation to advance his arguments, it does not appear at all unreasonable 


for that very same information to be used in the ensuing public debate. 


While the committee has not studied the issue of whether in certain 
circumstances the confidentiality of individual physicians billing records 
should be maintained, this may be an issue that requires further 


examination. 
2. The Harfield Matter 


Dr. Donahue testified that at a meeting of a local business association on 
November 28, 1991, [1650-2/14] he had a conversation with Keith 
Harfield, a management consultant, in which the latter accurately 
reported Dr. Donahue's gross billings and his epilation billings. Dr. Donahue 
testified that Mr. Harfield said that he had obtained this information by 


calling friends or somebody in the Ministry. [1510-4/12] 


Mr. Harfield testified that he obtained the information when he called the 


constituency office of Sharon Murdock on November 28 to obtain 
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information about thresholds. Initially he said he received information 
about Dr. Donahue's billings from a woman named "Giselle" in that office. 
He testified to having virtually no recollection of what he was told, 
except that he was given two or three figures including the fact that 60% 
of Dr. Donahue's billings were for epilation (which is inconsistent with 
Ministry of Health information). [1815-1/14] In stark contrast, Dr. 
Donahue stated that he was "astounded" by the accuracy of this 


percentage. [1515-1/12] 


When shown the Kingston E-Mail, Mr. Harfield did not recognize any of the 

financial information in it. He said that when he told Dr. Donahue about the 
information he had received on November 28, 1991, Dr. Donahue's response 
was that the information was incorrect. Dr. Donahue gave evidence that it 
sounded so accurate that he "was stunned for a minute" [1510-4/12] and 

the numbers "checked out" when he talked to his accountant. [ 1515-2/12]. 
Mr. Harfield said a week or so later Dr. Donahue phoned him to advise that 


the figures were, in fact, correct. [1850-1/14] 


Mr. Harfield testified that a few days after the telephone call from Dr. 


Donahue, he was contacted by John Hinds of the office of lan Scott, M.P.P. 
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He agreed with Mr. Hinds’ request that he talk to Mr. Scott, who then 

called him “within an hour or two.” [1700-1 to 3/14] Mr. Scott, who had 
originally told the Legislature on December 16, 1991, that Mr. Harfield had 
contacted his office, now agrees that his statement to the House was 
incorrect. Mr. Harfield stated that he did not tell Mr. Scott’s office about 
the information he had received as “lan Scott already knew ... that | had 


information on the figures.”[1700-1/14;1700-2/14] 


Mr. Harfield testified that he spoke to others in government on this 
subject, but he did not recall whom. Later in his evidence, he stated that 
he was not sure that Giselle provided him with information regarding 
Donahue's gross income [1935-1/14] and said he recalled receiving 
information on Dr. Donahue from two sourees He could not remember who 
the second person was. Mr.Harfield said that he learned in the course of 
his inquiries on November 28 that Dr. Donahue's practice was under review 


in the Ministry, but he cannot remember from who. [1815-1/14] 
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K. Did Minister Martel have Access to Confidential Information? 


Ms. Martel's remarks in Thunder Bay gave the impression that she had 
access to confidential information. She has explained this on the basis 
that she had accumulated a considerable amount of non-confidential 
information about Dr. Donahue, much of which was contained in file 
folders in her riding office and her Toronto office. She said she uses the 
term "file' to refer to -all packages of information that she accumulates on 
various issues, including, in this case, Dr. Donahue's claims. In this sense 


Ms. Martel had seen a "file" on Dr. Donahue. [1030-2/14, 1035-2/14] 


Further, the evidence of Dr. MacMillan and his executive assistant Ms. 
Fleming is consistent with Ms. Martel's explanation. Ms. Fleming stated 
"We do not keep files on individual doctors" [1725-2/15] and that they do 
not have a file on Dr. Donahue [1800-2/15]. Dr. MacMillan said we do not 


have any doctor's file. [2005-1/15] 


Ms. Martel stated that as a result of the public information and 
information she had obtained in dealings between her office and Dr. 


Donahue (detailed below), she had become both angry and suspicious of Dr. 
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Donahue and his conduct. She was not persuaded that he had a threshold 
problem at all and deplored what she saw as an unconscionable raising of 
anxiety in the community. She was sufficiently angry that, in a colloquial 
sense, she thought that Dr. Donahue's dealings and conduct were 

"criminal", in other words, unfair or abhorrent. [1035-1/14] In that sense, 
then, she said that her characterization of his conduct as "criminal" was 
true as she was using the term [1035-2/14] She did not know or believe 
that any charges or investigation was pending against Dr. Donahue. [1030- 
2/14] She testified that she flew off the handle after a long and very 
trying day of meetings and speaking engagements which included a number 
of unpleasant confrontations, as a result of her anger and bad impression 
of Dr.Donahue, and in the heat of an agitated and confrontational 
discussion with Mrs. Dodds. [1014-1/14, 1035-3/14, 1030-1/14] As a 
result of all of these factors, she said she "lost it.” [1030-2/14] In other 
words, she testified, this portion of her statement to Mrs. Dodds was a lie. 


[1035-3/14] 


Insofar as information concerning Dr. Donahue is concerned, it is clear 
that Ms. Martel had access to considerable information which was not 


confidential. Much of this information was as a result of her involvement 
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with Sudbury doctors, in particular Dr. Abdullah and the cardiologists, to 
attempt to find a solution to the alleged impact of the threshold on 
medical services in the North. Some information was specifically as a 
result of her endeavours on behalf of Dr. Donahue to find a solution to his 


concerns. 


By the time she made her remarks in Thunder Bay on December 5, she had 


learned the following: 


- Dr. Donahue was opening an electrolysis clinic although 
he had told his patients he was closing his medical 
practice and leaving town (and perhaps the country) [1130- 
2/13] 

- Dr. Donahue's accountants had advised Tom Davies, the 
Chairman of the Regional Municipality of Sudbury that Dr. 
Donahue was in financial difficulty and was "going in the 
hole". [1410-1/13] 

- from a public meeting with Dr. Donahue on November 15 that: 
- his expenses on a monthly basis were anywhere 


between $60,000-$100,000; 
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- 30% of his work was on skin lesions but that would 
grow to 70% in the next little while; 

: he had used up $138,000 of a $150,000 line of credit 
and in the near future he would reach $150,000; and 

- he had reached the billing threshold of $400,000 three 
months prior to November; [1420-2/13, Exhibit 109, 
Exhibit 108] 

according to her own calculations, using public information, 

Dr. Donahue's billings were in the order of $1.2 million 

annually; [1420-2/13] 

at a public meeting on November 15, Dr. Donahue's 

approach to Mr. Laughren did not impress Ms. Martel; 

he threw an envelope containing severance cheques for his 

employees in front of Mr. Laughren and asked him to hand 

the paycheques out to his staff; she considered this "a 

bizarre way to go around requesting further help, and, if 

anything was going to turn people off rather than being 

really willing to go to the wall"; [1420-1/13] 

in an interview given to the CBC on November 15, Dr. 


MacMillan expressed the view that parts of Dr. Donahue's 
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practice could be-done by local hospital, or by other 
physicians with, Ms. Martel concluded, a lower associated 
cost; [1505-2/13] 

in a brief conversation with her on November 15th, Dr. 
Donahue appeared to her to express an interest in meeting 
with officials from the Ministry of Health and a 
representative from her office to see what could be done 
to help; her office then invested what she considered to 

be a considerable amount of time in an effort to set up 
such a meeting, only to be advised on November 28 by Dr. 
Donahue that he was not prepared to commit to attend; 
further efforts were made to arrange a meeting but Dr. 
Donahue said he would not meet before December 5 and 
would contact her office; she did not hear back from him; 
[1430-2/13, 1515-1/13, 1515-2/13] 

from an interview given by Dr. Donahue on November 13th, 
read by Ms. Martel a few days later, that his operating 
expenses were at the upper end of the threshold,leading Ms. 
Martel to conclude that on the basis of the statements he had 


made, he could be making as much as $800,000 after 
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expenses; [1540-1/13] 

Dr. Donahue had 14 staff, and individual lay people had 
raised questions with her about what those oe were 
doing and whether they were being paid anything close to 
what Dr. Donahue billed OHIP for their services; [1500 
-2/13, 1500-3/13] 

in a few cases which were brought to her attention, it 
was alleged that patients were treated in Dr. Donahue's 
office with little or no apparent involvement from him, 
raising questions in her mind about the appropriateness 
of this method of medical treatment; [1605-1/13] 

from Dr. MacMillan on November 30, 1991, that Dr. Donahue 
was on the underserviced area program until August 31, 
1991 with the result that any OHIP income earned until 
that date was exempt from the threshold; to her 
knowledge, Dr. Donahue had never disclosed that he was on 
the underserviced area program and, indeed, had 

indicated he had passed his threshold at a time when he 
would have been exempt from it; [1625-1/13] 


since he said he had reached the threshold in mid- 
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November and therefore, she concluded, had billed 

$400,000 in 10 weeks, she calculated that his annual 

billings were in the order of $2 million; [1625-1/13, 
1625-2/13] 

on December 1, 1991, an article appeared in Northern Life 
detailing an interview with Dr. Donahue in which he said 

he would be better off running a Mac's Milk store, and 

made no reference to the efforts being made to meet with 
him to discuss his situation; [1645-1/13] 

on December 3, 1991, Dr. Hradsky, who provided part-time 
dermatological services in Sudbury, was interviewed on 

the CBC and queried what 14 people were doing in a 
dermatological office and also questioned Dr. Donahue's 
assertion that when his office closed patients with skin 
cancer would be sent to Toronto (since there was a new cancer 
treatment centre in Sudbury); Dr. Hradsky concluded "There is 
something dreadfully wrong with this picture". In Ms. 
Martel's view, this was a singular and highly unusual 
criticism by one member of the medical profession to 


another; [955-2/14] 
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Ms. Martel fected that she had no access to confidential information 
concerning two other Sudbury physicians, Drs. Kosar and Hollingsworth. 
Rather, on the basis of the publicly available information concerning their 
enrolment in the underserviced area program, she knew that each of them 
was exempt from the threshold throughout the 1991 calendar year. [1705- 
1/13, 1705-2/13] To that extent, she was aware they had no problem with 
the threshold. She acknowledged that she nodded affirmatively to a 
statement made by Dr. Hollingsworth near the end of an hour long 
conversation about the fact that Drs. Hollingsworth and Kosar were not 
high billers, but her affirmative nod was simply to have Dr. Hollingsworth 
keep going and get to the end of the conversation since they had been 
talking for almost an hour. [1715-3/13] She had no independent 
recollection of mentioning Dr.Donahue in the context of this conversation 
although she testified that her executive assistant had recently reminded 
her that on December 11 she had said that Dr. Donahue was discussed at 
this meeting. [1710-1/13] She therefore had no explanation for references 
to Dr. Donahue's practices being unacceptable, although that 
characterization is certainly consistent with the view she had then 


developed as detailed above, and as expressed to Mrs. Dodds. [1710-2/13] 


02 


Ms. Martel has sworn under oath that she did not have access to 
confidential information. None was discovered among the many documents 
in her possession or in possession of her staff. It was not established that 
anyone on her staff saw or received any such information. There is no 
evidence that the Minister saw or received, directly or indirectly, any 


confidential information emanating out of the Ministry of Health. 


L. The Minister's Conduct on December 5, 1991 


The Premier's Guidelines with Respect to Conflict of Interest, 1990 state 
that "Ministers shall at all times act in a manner that will bear the 


closest public scrutiny". [Exhibit 112] 


The following points were considered by the committee: 


- the concerns Ms. Martel had in connection with Dr. 
Donahue's conduct. 
- the remarks were made in the heat of the moment, after an 


extremely stressful day, and in a very confrontational 


93 


exchange. 

the remarks were made in an apparently private conversation 
amongst a very few individuals. 

the remarks were followed quickly by a complete and candid 
apology and retraction to those to whom it was made and efforts 
were made to prevent the repetition of the statement. 

The core of the remarks was untrue. 

The nature of the remarks could have been seriously detrimental to 
the individual involved. 

While the statement was made in a conversation amongst a 

few individuals, it was made at a public event by a Minister 
enpeatin’ in her ministerial capacity. 

Ms. Martel does not appear to have attributed any significance to 

| remarks in Thunder Bay for more than 24 hours. | 

The events of December 5 represent atypical conduct from 
someone acknowledged on all sides to have made and to continue to 


make a conscientous and significant contribution to public life. 


Ms. Martel testified that her conduct was inappropriate and "fell far 


short" of what the Premier's Guidelines state. [1125-2/14] Nonetheless, 
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She has said that she did not consider it appropriate to resign and has not 


done so. She expresses her reasons as follows: 


.... there were a couple of factors that | took into account from a 
very personal point of view: (a) the context in which the remarks had 
been made in terms of the day itself, what had happened during that 
day, the controversy surrounding most of the day, how tired | was, 
how | felt, the kind of argument that | got into and that it was very 
heated and that in a moment of extreme anger | said something that 
never should have been said. | took into account as well, | guess on 
the other side, the four years that | had spent in this place, what | 
have tried to do as a member, the contribution that | think that | 
have made as a member of the opposition and that | think that | am 
making as a minister. And | took into account some of the positive 
changes that | think we have brought to Northern Ontario in the last 
year, and | consider myself to have pushed a lot of that because | had 
been minister. 7 


Taking all those things into account, | felt that at the end of the day, 
while it was a very serious matter, it was not a matter that | should 
resign over, and that to the best of the extent possible, | had tried to 
minimize the damage that | had done to the doctor by talking to him 
directly, by talking to those who had been involved, by extending my 
apologies, by not repeating his name nor the conversation in a public 
place in order to minimize as much as possible the damage that | 
would and could do to him. 


Taking all those into account, | thought and | felt that | would be 
better to stay where | was because | firmly believe that in spite of 
what has happened here, which is a very serious thing, that | still 
can make a very positive contribution, not only as an MPP but as a 
cabinet minister. [1130-1/14]. 
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APPENDIX "A" 


WITNESSES (in order of appearance) 


Dr. Robert MacMillan 
Executive Director, Health Insurance Division 
Ministry of Health, Kingston 


> 


Mr. Robert McBride 
Acting Director, Provider Services Branch, 
Health Insurance Division, Ministry of Health 


Dr. Eugene LeBlanc 
Executive Director, Negotiations Secretariat 
Ministry of Health | 


Dr. Jack Hollingsworth 
Sudbury Internist and Gastro-enterologist 


Mrs. Evelyn Dodds 
Thunder Bay Alderman 


Mr. Robert Dodds 
Consulting Engineer 


Mr. Larry Corea 


Coordinator, Customer Service, 
Ministry of Health 


Ms. Susan Colley 
Executive Assistant to Minister of Health 


Dr. Stephen E. Kosar 
Sudbury Opthomologist 


Hon. Frances Lankin 
Minister of Health 


Mr. Michael Decter 
Deputy Minister of Health 


DATE(S) of Appearance 
February 10, 11, 12, 
March 12 


February 12 
February 13 


February 17 
February 17, 18 
February 18 


February 18, 19 


February 20, 24 
February 20 


February 24 


March 2 


12. 


13. 


14. 


15. 


16. 


le 


18. 


i; 


20. 


21. 


ON 


Ms. Tiina Jarvalt 
Executive Assistant to Deputy Minister 
of Health 


Mr. Robert Waddell 
Sudbury Constituency Assistant to 
Sharon Murdock, MPP 


Ms. Sharon Murdock 
MPP Sudbury 


Ms. Susan Majkot 
Communicator, Sudbury Regional Police 


Dr. Jean-Pierre Donahue 
Sudbury Dermatologist 


Hon. Shelley Martel 


Minister of Northern Development and Mines 


Mr. Keith Harfield 

Sudbury Management Consultant 
Miss Kim Morris 

Sudbury Constituent Assistant to 
the Honourable Shelley Martel 


Ms. Mary Fleming 


Executive Assistant to Executive Director, 


Health Insurance Division, 
Ministry of Health 


Ms. Nuala Doherty 
Toronto Constituency Liaison Officer 
to the Honourable Floyd Laughren 


March 3 


March 3 


March 3 


March 9 


March 9 


March 10, 11 


March 11 


March 12 


March 12 


March 12 
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APPENDIX "B" 


Chronology 
June 14, 1991 
° Framework Agreement concluded 


October 22, 1991 

° Letter from Dr. Donahue to MPPs and others regarding threshold 
Late October through Peis November, 1991 

® Dr. Donahue announces office closure to patients 


November 8, 1991 


° Dr. Donahue interview on MCTV regarding epilation and opening an 
electrolysis clinic 


® Meeting in Sharon Murdock’s office regarding threshold and Dr. Donahue’s 
billings 


November 12, 13, 14, 1991 





° Floyd Laughren’s office requesting information regarding Dr. Donahue from 
Ministry of Health 


November 13, 1991 


° Dr. Donahue interviewed on CBC in Sudbury regarding pending office closure, 
said to be planned for November 15, 1991 


© Kingston E-Mail sent to Toronto and circulated within Ministry of Health 


November 14, 199 
5 Dr. MacMillan orders Kingston E-Mail to be retrieved 


Le 


November 15, 1991 

° Susan Colley meets with Michael Decter and sends memorandum to Larry 
Corea 

3 Meeting in Sudbury among Floyd Laughren, Shelley Martel, Dr. Donahue and 
other doctors 


e Susan Majkot calls the constituency office of Shelley Martel 
. Epilation ceases to be an OHIP service 
° Dr. MacMillan is interviewed on CBC radio in Sudbury 


November 16, 1991 

° article in Sudbury Star "Sudbury Doctors Blast Cap on Billing” 
November 19, 1991 

° Globe and Mail article "Doctors say Fee Limit Will Threaten Services" 


November 29, 1991 





Dr. Donahue closed his office 
4 two articles in the Sudbury Star - "Patient Fears Loss of Doctor" and 
"Specialist Knew Trouble Was Coming” 


November 30, 1991 

° breakfast meeting in Sudbury among Shelley Martel, Dr. MacMillan, Sharon 
Murdock and others 

° Meeting in Sudbury regarding cardiologists 

December 1], 1991 

° Northern Life article on Dr. Donahue 

December 2, 199] 


° Meeting of Shelley Martel, Dr. Hollingsworth and Dr. Kosar 


December 3, 1991 





° Dr. Hradsky interview on CBC 


December 5, 1991 





° Ministry of Health and Sudbury & District Medical Society meeting at 
Regional Council Chambers in Sudbury 
° Shelley Martel attends CIMM cocktail party in Thunder Bay 


December 6, 1991 





8 Evelyn Dodds makes public Shelley Martel’s comments at the Canadian 
Institute of Law and Medicine conference 


December 8, 1991 





° Shelley Martel makes telephone calls to Mrs. Dodds, Dr. Donahue and others 
and apologizes about remarks on Dr. Donahue 


December 9, 1991 





° Shelley Martel’s remarks raised as an issue in the Legislative Assembly 


December 11, 1991 





e Anne Dawson article in the Toronto Sun indicates a leak of confidential 
information from Kingston 


January 26, 1992 


° Kevin Donovan article in the Toronto Star provides a detail account of the 
circumstances surrounding the creation of and kinds of information in the 
Kingston E-Mail 
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APPENDIX "C" 


LIST OF EXHIBITS 





STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


ORDER OF REFERENCE DATED THURSDAY, 19 DECEMBER 1991 


Monday, 10 February 1992 
EXHIBIT NO. 1/04/001 


EXHIBIT NO 1/04/002 


EXHIBIT NO 1/04/003 


EXHIBIT NO 1/04/004 


EXHIBIT NO 1/04/005 


EXHIBIT NO 1/04/006 
EXHIBIT NO 1/04/007 


EXHIBIT NO 1/04/008 
EXHIBIT NO 1/04/009 


EXHIBIT NO 1/04/010 


List of Exhibits 


COUNSEL - Curriculum vitae of Robert Murray MacMillan, 
M.D., F.C.F.P. 


COUNSEL - Organization chart of Health Insurance 
Division, Ministry of Health. 


COUNSEL - Excerpts from Ontario statutes: Health 
Insurance Act, sections 38-41; Freedom of Information and 
Protection of Privacy Act, sections 2-5, and sections 42-45; 
Public Service Act, section 10. 


COUNSEL - Briefing note (undated) relating to Standing 
Committee on the Legislative Assembly investigation into: 
the dissemination of information obtained from the Ministry 
of Health; and Collection and Disclosure of Personal and 
Physician Records. 


COUNSEL - Security Policy Manual, Security Office, 
Ministry of Health, 49 Place d’Armes, Kingston, Ontario. 
Introduced January 1979; last revision July, 1991). 7 


COUNSEL - Priority Briefings, Guideline Booklet - A guide 
for Ministry of Health employees, dated 10/07/91. 


COUNSEL - Ministry of Health bulletin # 4222 dated 
December 19, 1989 on Medical Review Committee. 


COUNSEL - Sudbury Package dated December 5, 1991. 
COUNSEL - Press clippings. 
COUNSEL - Transcript by Media Reach dated November 


8, 1991 of Program "Live at Eleven", MCTV Ch. 4 - 
Sudbury. 


EXHIBIT NO 1/04/011 
EXHIBIT NO 1/04/012 
EXHIBIT NO 1/04/013 


EXHIBIT NO 1/04/014 


EXHIBIT NO 1/04/015 


EXHIBIT NO 1/04/016 


Tuesday, 11 February 1992 


EXHIBIT NO 1/04/017 


EXHIBIT NO 1/04/018 


EXHIBIT NO 1/04/019 


EXHIBIT NO 1/04/020 


EXHIBIT NO 1/04/021 


EXHIBIT NO 1/04/022 


COUNSEL - Transcript by Media Reach dated November 
13, 1991 of Program "Morning North", CBC Radio - 
Sudbury. 


COUNSEL - Chronological events prior to November 13th. 
Prepared by Robert M. MacMillan on Wed. Dec.11th 1991; 
witness: Nancy Pattison. 


COUNSEL - Interoffice Memorandum dated 13-Nov-1991 
03:55 p.m. from Denise Allen, Communications and 
Information, regarding Media Story - Sudbury doctor. 


COUNSEL - Briefing Note dated 14-Nov-1991 Thu 12:17 
on Delivery of Dermatology Services in Sudbury. | 


COUNSEL - Transcript by Media Reach dated November 
15, 1991 of Program "Morning North", CBC Radio - 
Sudbury. 


COUNSEL - Confidential Notes Respecting Sudbury Visits, 
dated December 21, 1991, prepared by Dr. R. MacMillan. 


COUNSEL - Transcript (undated) of question by Mrs. Dodds 
to Dr. MacMillan, and response. 


COUNSEL - Press clipping from the Toronto Sun dated 
December 11, 1991: "Doc’s files accessible for month". 


COUNSEL - Press clipping from the Toronto Star dated 
December 12, 1991: "MPPs demand Martel probe". 


COUNSEL - Interoffice Memorandum dated 11 Dec-1991 
12:00 p.m. EST, on Directive respecting electronic mail and 
information sent with respect to the physician from Sudbury. 


COUNSEL - Press clipping from the Toronto Star dated 
January 26, 1992: "MD’s billing data was passed on to NDP 
insiders". 


COUNSEL - Press clipping from the Toronto Sun dated 
January 27, 1992: "Martel doc was under investigation . 


EXHIBIT NO 1/04/023 


EXHIBIT NO 1/04/024 


Wednesday, 12 February 1992 
EXHIBIT NO 1/04/025 


EXHIBIT NO 1/04/026 


EXHIBIT NO 1/04/027 


Thursday, 13 February 1992 
EXHIBIT NO 1/04/028 


EXHIBIT NO 1/04/029 


EXHIBIT NO 1/04/030 


COUNSEL - Transcript by Media Reach dated December 
11, 1991 of Program "Morning North", CBC Radio - 
Sudbury. 


ROBERT MACMILLAN - Press clipping from the Toronto 
Star dated December 11, 1991: "Leak admitted in Martel 
row, MD’s secrets came from OHIP". 


COUNSEL - Resume of Robert J. McBride dated May 1991, 
with covering letter to Ministry of Health Human Resources 
Branch dated May 23, 1991. 


COUNSEL - Flow chart dated Oct 01 1991 of process 


dealing with contentious issue identification (Questions) for 
priority briefings for Ministers. 


COUNSEL - November 13th, 1991 Briefing Request, 
Chronological Events, R.J. McBride. Prepared Dec 18/91. 


COUNSEL - Interoffice Memorandum dated 12-Nov-1991 
02:30 pm EST from Larry Corea, Minister’s Office, to 
Eugene LeBlanc, cc’s to Michael Decter and Tiina Jarvalt. 
Subject: Dr. Donahue, Sudbury Dermatologist. 


COUNSEL - Interoffice Memorandum dated 13-Nov-1991 
02:46 pm EST from Susan Colley, Minister’s Office, to 
Michael Decter, Eugene LeBlanc, and Larry Corea. Subject: 
Dr. Donahue, Sudbury Dermatologist. 


COUNSEL - Interoffice Memorandum dated 20 Nov-1991 
02:29 pm EST from Larry Corea, Minister’s Office, to 
Michael Decter, Dr. Robert MacMillan and Eugene LeBlanc, 
cc’s to Susan Colley, Tiina Jarvalt, Mary Fleming, Diane 
McArthur, Marie Lorenzo, and Paul Howard. Subject: 
Sudbury Meetings with Sudbury Docs, Donahue et al. 


EXHIBIT NO 1/04/031 


EXHIBIT NO 1/04/032 


EXHIBIT NO 1/04/033 


EXHIBIT NO 1/04/034 


EXHIBIT NO 1/04/035 


Monday, 17 February 1992 
EXHIBIT NO 1/04/036 


EXHIBIT NO 1/04/037 


COUNSEL - Interoffice Memorandum dated 20-Nov-1991 
03:54 pm EST from Dr. Robert MacMillan, Health Insurance 
Division, to Larry Corea, cc’s to Catherine Gregoris, Jessica 
Hill, Rob Smalley, Paul Howard, Marie Lorenzo, Diane 
McArthur, Mary Fleming, Tiina Jarvalt, Susan Colley, 
Eugene LeBlanc, and Michael Decter. Subject: RE: 
Sudbury Meetings with Sudbury Docs, Donahue et al. 


COUNSEL - Interoffice Memorandum dated 20-Nov-1991 
04:28 pm EST from Michael Decter, Deputy Minister’s 
Office, to Larry Corea, cc’s to Catherine Gregoris, Jessica 
Hill, Rob Smalley, Paul Howard, Marie Lorenzo, Diane 
McArthur, Mary Fleming, Tiina Jarvalt, Susan Colley, 
Eugene LeBlanc, and Dr. Robert MacMillan. Subject: RE: 
Sudbury Meetings with Sudbury Docs, Donahue et al. 


COUNSEL - Interoffice Memorandum dated 28-Nov-1991 
12:44 pm EST from Larry Corea, Minister’s Office, to Dr. 
Robert MacMillan, cc’s to Mary Fleming, Gail Lowe, Joanne 
Lobsinger for Debbie Stern, Diane McArthur, Dave 
McNaughton, Tiina Jarvalt, Michael Decter, David Belyea 
and Eugene LeBlanc. Subject: RE: Sudbury. 


COUNSEL -. Interoffice Memorandum dated 05-Dec-1991 
09:36 am EST from William Teatero, Provider Services 
Branch, to Diane McArthur, cc’s to Bob McBride and Dr. 
Robert MacMillan. Subject: More Sudbury Data. 


COUNSEL - Interoffice Memorandum dated 28-Nov-1991 
11:03 am EST from Dr. Robert MacMillan, Health Insurance 
Division, to Eugene LeBlanc and David Belyea, cc’s to 
Michael Decter, Larry Corea, Tiina Jarvalt, Dave 
McNaughton, Diane McArthur, Joanne Lobsinger for Debbie 
Stern, Gail Lowe, and Mary Fleming. Subject: Sudbury. 


COUNSEL - Extracts from Ministry of Health 
communications press clippings file, provided by Dr. Eugene 
LeBlanc. 


COUNSEL - Summary of Conversations with Ms. Martel 
on December 2nd and 3rd, 1991. (Notes made December 
11th, 1991), prepared by J.A. Hollingsworth, M.D. 


EXHIBIT NO 1/04/038 


EXHIBIT NO 1/04/039 


EXHIBIT NO 1/04/040 


EXHIBIT NO 1/04/041 


Tuesday, 18 February 1992 
EXHIBIT NO 1/04/042 


EXHIBIT NO 1/04/043 


EXHIBIT NO 1/04/044 


EXHIBIT NO 1/04/045 


COUNSEL - Letter dated November 14, 1991 from Frances 
Lankin, M.P.P., Minister of Health, to J.A. Hollingsworth, 
M.D., The Gastroenerology Institute of Northern Ontario, 
Sudbury. 


COUNSEL - Letter dated December 8, 1991 from Shelley 
Martel, Minister of Northern Development and Mines to Ms. 
Evelyn Dodds, Thunder Bay. 


COUNSEL - Letter dated December 9, 1991 from Evelyn 
Dodds, Thunder Bay, to Attention: Mike Harris, M.P.P., 
Leader of the Progressive Conservatives. 


COUNSEL - Press clipping from the Windsor Star dated 
December 10, 1991: "Martel rejects call to quit for 
impugning MD’s name"; Press clipping from Times News 
dated 10/12/91: "Calls for Martel’s job, Thunder Bay Ald. 
Dodds blows whistle"; and transcripts by MediaFacts: dated 
Dec. 10/91, 5:00 p.m., of Regional News, CJRQ - Sudbury; 
dated Dec. 16/91, 4:30 p.m., of Regional News, CBC 

Sudbury; dated December 10, 1991, 7:03, of Brian 
Henderson reports, CHUM News; dated Dec. 12/91, 12:00 
noon, of Regional News, CFCH - North Bay; and dated Dec. 
11/91, 7:40 a.m., of Morning North, CBC - Sudbury. 


COUNSEL - Edited transcript dated Wednesday, 12 February 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Edited transcript dated Thursday, 13 February 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Edited copy of in camera Exhibit #1: 
Interoffice Memorandum dated 13-Nov-1991 02:48 pm EST 
from William Teatero, Provider Services Branch, to Denise 
Allen and Maurice Jones, cc to Bob McBride. Subject: Dr. 
J-P Donahue. 


COUNSEL - Edited copy of in camera Exhibit #2: 
Interoffice Memorandum dated 13-Nov-1991 02:20 pm EST 
from William Teatero, Provider Services Branch, to Diane 
McArthur, cc to Bob McBride. Subject: donahue. 


EXHIBIT NO 1/04/046 


EXHIBIT NO 1/04/047 


EXHIBIT NO 1/04/048 


EXHIBIT NO 1/04/049 


EXHIBIT NO 1/04/050 


EXHIBIT NO 1/04/051 


EXHIBIT NO 1/04/052 


EXHIBIT NO 1/04/053 


EXHIBIT NO 1/04/054 


COUNSEL - Edited copy of in camera Exhibit #3. 
Interoffice Memorandum dated 13-Nov-1991 11:41 am EST 
from William Teatero, Provider Services Branch, to Diane 
McArthur. Subject: [deleted]. 


COUNSEL - Curriculum vitae of Larry Michael Corea. 


COUNSEL - FAX transmission dated 13 Nov. 91 from Nuala 
Doherty, Treasurer’s Office, Ministry of Treasury and 
Economics, to Larry Corea, Ministry of Health, with attached 
statement from Dr. Jean-Pierre Donahue re: Office Closure. 


COUNSEL - Memo dated November 13, 1991 from Betty 
Notar, E.A. to the Treasurer, to Sue Colley, E.A. to the 
Minister of Health, re: Dr Donahue, Sudbury Dermatologist. 


COUNSEL - Edited Interoffice Memorandum dated 15 
Nov-1991 08:58 am EST from Susan Colley, Minister’s 
Office, to Larry Corea. Subject: Sudbury and 
Dermatologists. 


COUNSEL - Handwritten Notes dated Friday Nov 15, made 
by David Sword, of conversation between David Sword and 
Larry Corea. 


COUNSEL - FAX transmission dated 15 November 1991 
from Larry Corea, Co-ordinator, Customer Service, 
Honourable Frances Lankin’s Office, to Nuala Doherty and 
Ian Wood, Hon. Floyd Laughren’s Office, and David Sword, 
Hon. Shelley Martel’s Office, with attached set of letters on 
issue of threshold payment adjustment. 


COUNSEL - FAX transmission dated 15 November 1991 
from Larry Corea, Co-ordinator, Customer Service, 
Honourable Frances Lankin’s Office, to Nuala Doherty and 
Ian Wood, Hon. Floyd Laughren’s Office, and David Sword, 
Hon. Shelley Martel’s Office. 


COUNSEL - FAX transmission dated 18 November 1991 
from Larry Corea, Co-ordinator, Customer Service, 
Honourable Frances Lankin’s Office, to Simon Rosenblum, 
Hon. Floyd Laughren’s Office, with attached set of letters 
on issue of threshold payment adjustment. 


EXHIBIT NO 1/04/055 


Wednesday, 19 February 1992 
EXHIBIT NO 1/04/056 


EXHIBIT NO 1/04/057 


EXHIBIT NO 1/04/058 


EXHIBIT NO 1/04/059 


EXHIBIT NO 1/04/060 


EXHIBIT NO 1/04/061 


EXHIBIT NO 1/04/062 


COUNSEL - FAX transmission dated 19 November 1991 
from Nuala Doherty, Treasurer’s Office, to Larry Corea, 
Ministry of Health. 


COUNSEL - FAX transmission dated 20 November 1991 
from Larry Corea, Co-ordinator, Customer Service, 
Honourable Frances Lankin’s Office, to Nuala Doherty, Hon. 
Floyd Laughren’s Office. 


COUNSEL - FAX transmission dated 21 November 1991 
from Larry Corea, Co-ordinator, Customer Service, 
Honourable Frances Lankin’s Office, to Nuala Doherty, Hon. 
Floyd Laughren’s Office. 


COUNSEL - FAX from David Sword, Office of the Minister, 
Ministry of Northern Development and Mines, to Dr. 
MacMillan, Nuala Doherty, and Larry Corea: Mini-memo 
re: Meeting with Doctor Donahue in Sudbury. 


COUNSEL - Interoffice Memorandum dated 27-Nov-1991 
10:28 am EST from Susan Colley, Minister’s Office, to Tiina 
Jarvalt, Michael Decter, and Larry Corea. Subject: Sudbury 
Physicians. 


COUNSEL - Letter dated November 28, 1991 from Thomas 
M. Davies, Chair, The Regional Municipality of Sudbury, 
with enclosed resolution of Regional Council respecting 
access to resident medical specialists in underserviced areas 
of Northern Ontario, and related correspondence. 


COUNSEL - Interoffice Memorandum dated 29-Nov-1991 
06:03 pm EST from Larry Corea, Minister’s Office, to Susan 
Colley, cc’s to Lin Grist, Paul Howard, Shelley Acheson, 
Jessica Hill, Rob Smalley, Catherine Gregoris, Marie — 
Lorenzo. Subject: Sudbury and Threshold Situation. 


COUNSEL - Interoffice Memorandum dated 02-Dec-1991 
09:23 pm EST from Gail Lowe, Health Insurance and 
Systems, to Kimberly Bain, Anne Marie Montgomery, Rob 
Smalley, Katie Williams, Tiina Jarvalt, Maurice Jones, Lily 
Weedon, Lin Grist, Larry Corea, Jessica Hill, Catherine 
Gregoris, Jane Seltzer. Subject: Donahue. 


EXHIBIT NO 1/04/063 


EXHIBIT NO 1/04/064 


Thursday, 20 February 1992 
EXHIBIT NO 1/04/065 


EXHIBIT NO 1/04/066 


EXHIBIT NO 1/04/067 


EXHIBIT NO 1/04/068 


Monday, 2 March 1992 
EXHIBIT NO 1/04/069 


EXHIBIT NO 1/04/070 


EXHIBIT NO 1/04/071 


COUNSEL - FAX dated 3 Dec 91 from Nuala Doherty, 
Treasurer’s Office, Ministry of Treasury and Economics, to 
Larry Corea, Ministry of Health, with attached memo from 
Nuala Doherty, Alan Ernst, and David Sword, re: Press Kit. 


PETER KORMOS - Job Description of Co-ordinator - 
Customer Service, Office of the Minister of Health. 


COUNSEL - Handwritten notes, prepared by Dr. Stephen 
E. Kosar, regarding a meeting with Shelley Martel and Dr. 
Jack Hollingsworth, Dec. 2/91, East Lobby, Queen’s Park. 


COUNSEL - Letter dated July 24, 1991 from Stephen E. 
Kosar, M.D., FRCS(C), to Peter Fraser, Ontario Medical 
Association; Letter dated August 14, 1991 from Peter S. 
Fraser, Executive Director, Ontario Medical Association, to 
Dr. Stephen E. Kosar; Letter dated November 14, 1991 from 
the Hon. Frances Lankin, M.P.P., Minister of Health, to 
Stephen E. Kosar, M.D., FRCS(C). 


COUNSEL - Interoffice Memorandum dated 08-Dec-1991 
11:41 am EST from Susan Colley, Minister’s Office, to Tiina 
Jarvalt, cc’s to Lillian Seeger, Wendy Waterhouse, and Paul 
Howard. Subject: Follow Up Meeting on Sudbury Doctors. 


COUNSEL - Interoffice Memorandum dated 08-Dec-1991 
11:43 am EST from Susan Colley, Minister’s Office, to 
Lillian Seeger, cc to Paul Howard. Subject: Meetings re: 
Sudbury Doctors. 


MICHAEL DECTER - Freedom of Information Review 
Process, Guide for Senior Executives, Ministry of Health. 


COUNSEL - Press clipping from the Toronto Star dated 
February 2, 1991: "“OHIP pays $6.5 million to MDs for 
electrolysis". 


COUNSEL - Press clipping from the Toronto Star dated 
October 26, 1990: "OHIP halts plan to end payment for 
electrolysis"; Press clipping [source not identified]: “grab 
bag of ideas". 


EXHIBIT NO 1/04/072 


EXHIBIT NO 1/04/073 


EXHIBIT NO 1/04/074 


EXHIBIT NO 1/04/075 


EXHIBIT NO 1/04/076 


EXHIBIT NO 1/04/077 


EXHIBIT NO 1/04/078 


Tuesday, 3 March 1992 
EXHIBIT NO 1/04/079 


EXHIBIT NO 1/04/080 


EXHIBIT NO 1/04/081 


COUNSEL - Minutes of Joint Management Committee dated 
November 13, 1991. 


COUNSEL - Letter dated November 19, 1991 from Michael 
Decter, Deputy Minister, Ministry of Health, to Dr. Jean- 
Pierre D. Donahue. 


COUNSEL - Edited transcript dated Monday, 17 February 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Edited transcript dated Wednesday, 19 February 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


MICHAEL DECTER - Transcript by Media Reach dated: 


. December 3, 1991 of Program "Morning North", CBC Radio 


- Sudbury. 


ERNIE EVES - Press clipping dated May 18, 1991: 
"Editorials: Special consideration should be given north"; 
Press clipping dated May 10, 1991: "OHIP fee cap could 
force specialists to leave north"; Statement dated April 29, 
1991 on Cardiology Clinical Workload and Coverage 
Problems, prepared by Dr. Alnoor Abdulla, Chief of 
Cardiovascular Department, Sudbury Memorial Hospital. 


MICHAEL DECTER - Press clipping dated Dec. 7/91: "Our 
Opinion: Doctors’ medicine may not be the cure”. 


COUNSEL - Interoffice Memorandum dated 07-Feb-1992 
12:54pm EST from Restore Restore, Systems Support 
Branch, to Tiina Jarvalt, with attached package of restored 
e-mail documents previously deleted. 


COUNSEL - Interoffice Memorandum dated 10-Dec-1991 
04:13pm EST from Dr. Robert MacMillan, Health Insurance 
Division, to Michael Decter and Tiina Jarvalt. Subject: 
Minister of Northern Development, with attachment: Issue, 
Background. 


COUNSEL - Constituency case sheets from the Constituency 
Office of Sharon Murdock, M.P.P. 


EXHIBIT NO 1/04/082 


EXHIBIT NO 1/04/083 


EXHIBIT NO 1/04/084 


EXHIBIT NO 1/04/085 


EXHIBIT NO 1/04/086 


EXHIBIT NO 1/04/087 


EXHIBIT NO 1/04/088 


EXHIBIT NO 1/04/089 


Monday, 9 March 1992 
EXHIBIT NO 1/04/090 


EXHIBIT NO 1/04/091 


EXHIBIT NO 1/04/092 


EXHIBIT NO 1/04/093 


COUNSEL - Edited transcript dated Monday, 24 February 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Press clipping from the Sudbury Star dated 
January 27, 1992: "Allegations in Toronto report - Martel 
knew ‘confidential details’". 


COUNSEL - Issue: Epilation of Facial Hair (Electrolysis); 
Background; Current Status. 


COUNSEL - Letter dated October 30, 1991 from Gilles 
Bisson, M.P.P. to Sharon Murdock, M.P.P., with attached 
correspondence regarding Dr. J.P. Donahue. 


COUNSEL - Correspondence dated November, 1991 from 
concerned patients and others to Sharon Murdock, M.P.P. 
regarding the possible closing of Dr. Donahue’s office. 


COUNSEL - Sudbury Trip, Check List. 


COUNSEL - Letter dated November 12, 1991 from J.A 
Hollingsworth, M.D., to Ms. Betty Murdock. 


COUNSEL - Letter dated November 20, 1991 from J.A. 
Hollingsworth, M.D. to Mrs. Sharon Murdock. 


COUNSEL - Revised edited transcript dated Monday, 24 
February 1992 of in camera proceedings of the Standing 
Committee on the Legislative Assembly. 


COUNSEL - Memorandum dated October 31, 1991 to the 
Hon. Floyd Laughren, M.P.P., from Nuala Doherty, re: Dr 
Donahue, Sudbury Dermatologist, Application to Joint 
Management Committee for an Exception to Cap on 
Billing. 


COUNSEL - Application form for Incentive Grant 
Agreement (Medical or Dental). Dated at Sudbury, 31 July 
1990 by Dr. Jean-Pierre Donahue. 


COUNSEL - Letter dated November 15, 1991 from y.P; 
Donahue, M.D., F.R.C.P. (C) to Dr. Robert MacMillan. 


EXHIBIT NO 1/04/094 


EXHIBIT NO 1/04/095 


EXHIBIT NO 1/04/096 


Tuesday, 10 March 1992 
EXHIBIT NO 1/04/097 


EXHIBIT NO 1/04/098 


EXHIBIT NO 1/04/099 


EXHIBIT NO 1/04/100 


EXHIBIT NO 1/04/101 


EXHIBIT NO 1/04/102 


EXHIBIT NO 1/04/103 


COUNSEL - Compilation of press reports referring to Dr. 
Donahue’s practice, (pages numbered 1 to 59, plus one 
unnumbered page). First item: Transcript by Media Reach 
dated November 8, 1991 of Program "Live at Eleven", 
MCTV Ch. 4 - Sudbury. 


COUNSEL - Typed version of (undated) handwritten notes, 
made by the Hon. Shelley Martel, M.P.P., of conversation 
between Ms Martel and Dr. Donahue on Sunday, 8 
December 1991. 


COUNSEL - Letter dated December 9, 1991 from the 
Hon. Shelley Martel, M.P.P., to Dr. J.P. Donahue. 


COUNSEL - Letter dated 12 June, 1991 from Dr. Alnoor 
Abdulla, Chief, Cardiovascular Department, Sudbury 
Memorial Hospital, to the Hon. Shelley Martel, M.P.P., 
with attached documentation. 


COUNSEL - Letter dated June 27, 1991 from Shelley 
Martel, M.P.P. to | Dr. Alnoor Abdulla, Chief, 
Cardiovascular Department, Sudbury Memorial Hospital. . 


COUNSEL - Letter dated September 10, 1991 from Shelley 
Martel, M.P.P. to the Hon. Frances Lankin, M.P.P, Minister 
of Health. 


COUNSEL - Letter dated September 10, 1991 from Shelley 
Martel, M.P.P. to Dr. Alnoor Abdulla. 


COUNSEL - Letter dated October 28, 1991 from Shelley 
Martel, M.P.P. to the Hon. Frances Lankin, M.P.P., Minister 
of Health, with attached letters dated October 22, 1991 
from Dr. Jean-Pierre Donahue and Dr. K. de Blacam. 


COUNSEL - Letter dated November 6, 1991 from the Hon. 
Shelley Wark-Martyn, M.P.P., Minister of Revenue, to the 
Hon. Shelley. Martel, M.P.P., with attached letters dated 
October 22, 1991 from Dr. Jean-Pierre Donahue and Dr. K. 
de Blacam. 


COUNSEL - Petition (7 pages) sent to the office of the 
Hon. Shelley Martel, M.P.P. re: Dr. Donahue. 


EXHIBIT NO 1/04/104 


EXHIBIT NO 1/04/105 


EXHIBIT NO 1/04/106 


EXHIBIT NO 1/04/107 


EXHIBIT NO 1/04/108 


EXHIBIT NO 1/04/109 


EXHIBIT NO 1/04/110 


Wednesday, 11 March 1992 


EXHIBIT NO 1/04/111 


EXHIBIT NO 1/04/112 


EXHIBIT NO 1/04/113 


COUNSEL - Package of letters sent to the office of the 
Hon. Shelley Martel, M.P.P. (pages numbered 1 to 50) re: 
Dr. Donahue. First Item: letter dated 1991 - 11 - 04 from 
Jeanne E. Warwick, President, Sudbury and District 
Chamber of Commerce, to the Honourable Shelley Martel, 
Min 2 aare: "Capping" of Physicians’ Wages in 
Underserviced Areas. 


COUNSEL - Memo dated November 15, 1991 to the Hon. 
Floyd Laughren, M.P.P., from Nuala and Jan re: Meeting 
with Sudbury & District Medical Society. 


COUNSEL - Document dated Nov 12/91 entitled "Donahue 
Issue": handwritten lists recording calls to the Constituency 
Office of the Hon. Shelley Martel, M.P.P. regarding Dr. 
Donahue during the period November 12 to November 26, 
1991, 


COUNSEL - Handwritten notes (each page preceded by 
typed transcription) made by the Hon. Shelley Martel, 
M.P.P., re: November 15 meeting, Dr. Donahue, the 
threshold issue in Sudbury, and the Thunder Bay incident. 
Dated November 15 to December 19, 1991. 


COUNSEL - Handwritten notes dated Nov. 15/91 made by 
Ms Wyers. 


COUNSEL - Handwritten notes dated Nov. 15/91 made by 
Andrea Valentini. 


COUNSEL - Letters dated November 12 and November 20, 
1991 from Dr J.A. Hollingsworth, The Gastroenterology 
Institute of Northern Ontario, to Ms. Shelley Martel, M.P.P. 


COUNSEL - Inside Itinerary dated Thursday, 5 December, 
1991 of the Hon. Shelley Martel, M.P.P. 


COUNSEL - Premier’s Guidelines with Respect to Conflict 
of Interest, 1990. 


CHARLES HARNICK - Transcript of news story aired 
Tuesday, March 3rd, on MCTV- Sudbury; transcript of 
news story aired last night, March 10th, at six p-m on 
MCTV-Sudbury. 


EXHIBIT NO 1/04/114 
EXHIBIT NO 1/04/115 
EXHIBIT NO 1/04/116 


EXHIBIT NO 1/04/117 


Thursday, 12 March 1992 
EXHIBIT NO 1/04/118 


EXHIBIT NO 1/04/119 


EXHIBIT NO 1/04/120 


EXHIBIT NO 1/04/121 


EXHIBIT NO 1/04/122 


EXHIBIT NO 1/04/123 


MURRAY ELSTON - Letter dated November 9, 1989 from 
Gordon F. Wilson, President, Ontario Federation of Labour, 
to Ms. Shelley Martel, M.P.P. 


COUNSEL - Undertakings of March 3, 1992, from Alan 
Emst to Murray Klippenstein. Provided by Sharon Murdock, 
M.P.P. 


PETER KORM6OS - Transcript by Ontario News Monitoring 
Network dated Tuesday, March 3, 1992 of MCTV 6:00 pm 
news story. 


COUNSEL - Letter dated March 11/91 from Marc Pope, 
MD, The Toronto Hospital, re: Robert Keith Harfield; 
hospital record re: Robert Keith Harfield. 


COUNSEL - Edited transcript dated Monday, 2 March 1992 
of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


PETER KORMOS - Letter dated March 12, 1992 from 
Alnoor Abdulla, M.D. to Steven Offer, M.P.P., Chair, 
Standing Committee on the Legislative Assembly. 


PETER KORMOS - Letter dated March 11, 1992 from Claire 
McChesney, Director, Patient Care Services, Northeastern 
Ontario Regional Cancer Centre, to Steven Offer, M.P.P., 
Chairman, Shelley Martel Inquiry Commission/Committee. 


PETER KORMOS - Letters dated March 12, 1992 from Peter 
B. Dunscombe, Chief Physicist, and R.J. Bissett, Acting 
Chief Executive Officer, Northeastern Ontario Regional 


Cancer Centre, to Steven Offer, M.P.P., Chairman, Shelley 


Martel Inquiry Commission/Committee. 


COUNSEL - Letter dated October 22, 1991 from J.P. 


Donahue, M.D. to Mr. Floyd Laughren, Deputy Premier. 


COUNSEL - Letter dated November 13, 1991 from the Hon. 
Frances Lankin, M.P.P., Minister of Health, to the Hon. F. 
Laughren, M.P.P., Treasurer and Minister of Economics. 


Monday, 30 March 1992 
EXHIBIT NO 1/04/124 


Tuesday, 31 March 1992 
EXHIBIT NO 1/04/125 


EXHIBIT NO 1/04/126 


EXHIBIT NO 1/04/127 


EXHIBIT NO 1/04/128 


EXHIBIT NO 1/04/129 


Wednesday, 8 April 1992 
EXHIBIT NO 1/04/130 


EXHIBIT NO 1/04/131 


COUNSEL - Letter dated March 17, 1992 from Robert 
Richardson, Student-at-Law, Tory Tory DesLauriers 
Binnington, to Danny Henry, Counsel, Legal Department, 
The Canadian Broadcasting Corporation re: Transcripts of 
CBC Radio Broadcast, with attached letter dated March 16, 
1992 from Yvonne Sweeney, Law Clerk, Der, Campbell, to 
Robert Richardson, Tory Tory DesLauriers & Binnington; 
letter dated March 27, 1992 from G. Michael Hughes, 
Senior Legal Counsel, to Tory Tory DesLauriers & 
Binnington re: Martel Inquiry. 


COUNSEL - Edited transcript dated Tuesday, 3 March 1992 
of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Edited transcript dated Wednesday, 11 March 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Edited transcript dated Wednesday, 11 March 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Edited transcript dated Thursday, 12 March 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Handwritten notes made by Nuala Doherty 
during the period from Wednesday, 30 Oct 91 to Thursday, 
5 Dec 91. 


COUNSEL - Edited transcript dated Thursday, 12 March 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


COUNSEL - Edited transcript dated Thursday, 12 March 
1992 of in camera proceedings of the Standing Committee 
on the Legislative Assembly. 


APPENDIX "D" 
DISSENTING OPINION AND RECOMMENDATIONS OF THE 


LIBERAL AND PROGRESSIVE CONSERVATIVE 
MEMBERS OF THE COMMITTEE 
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MARTEL INQUIRY: REPORT AND RECOMMENDATIONS OF THE LIBERAL AND 
PROGRESSIVE CONSERVATIVE MEMBERS OF THE STANDING COMMITTEE ON 
THE LEGISLATIVE ASSEMBLY. 


At the conclusion of this inquiry, the sub-committee requested that Committee counsel compile a 
report based on the verbal and documentary evidence presented to the Committee. We, the 
Opposition members, accept this report in its entirety as a full and objective account of the 
events which led to the calling of this inquiry. We find no reason to amend the original in any 
way and accordingly, attach a copy. What follows are our own observations and 
recommendations drawn from our attendance at the Committee hearings and the report of 
Committee counsel. 


Preamble: 


The case that Dr. Donahue presented to the media and the Sudbury public was essentially that 
the agreement concluded between the Ontario NDP government and the Ontario Medical 
Association would have a negative impact on health care by reducing the capacity of medical 
doctors in northern Ontario to serve their patients. He used his own case as a dramatic 
example. We observe that, over a period of weeks, Dr. Donahue became the willing focus of a 
widespread concern in the North about the impact of government health care policies. It was 
inevitable that this "health care crisis", which quickly attracted support from other doctors, 
patients, municipal politicians, community leaders and trade union officials, would be of great 
concern to the three NDP members from the Sudbury area, who were trying to defend this 
policy and who were bearing the brunt of the resulting criticism. 


In our opinion, the goal of the three NDP members from Sudbury, and their staffs, was to 
neutralize Dr. Donahue’s criticism of government policy and to erode public support for his 
position by discrediting him, and by seeking to discover and disseminate negative information 
about his medical practice and his billing practices. Dr. Donahue’s local leadership of the anti- 
government campaign could not continue, the NDP MPPs and their staffs reasoned, if harmful 
information, whether accurate or not, was accepted as true. It is in this light that the actions of 
the Sudbury members and of the government as a whole must be viewed. 


It should be noted at the outset that the Committee was hampered in the fulfilment of its 
mandate by the inability or the unwillingness of certain key witnesses to recall or divulge 
information at critical junctures. These gaps in information have resulted in a less than full 
account of the events leading up to this inquiry. 

RECOMMENDATIONS: 

1. Conduct of the Minister of Northern Development & Mines 


In responding to criticism of a controversial NDP government policy, the Minister of Northern 


aon 


Development and Mines impugned the reputation of a private citizen. The Minister’s testimony 
before the Committee confirmed that she publicly smeared a member of the medical profession 
in her community, causing irreparable harm to his reputation. 


The evidence presented to the Legislative Assembly Committee did not exonerate Minister 
Martel. To the contrary, she admitted to the Committee that she lied, and could not provide the 
Committee with the assurance that she would not do so again under similar circumstances. There 
is no excuse for the Minister’s behavior and it has no place in Cabinet. 


RECOMMENDATION: The Minister’s own testimony compels us to recommend that 
she resign as a member of the Ontario Cabinet. 


Ze Breach of Premier’s Conflict of Interest Guidelines 


By her own admission, the Minister breached the Premier’s Conflict of Interest Guidelines and 
she herself acknowledged that her conduct fell far short of that expected of a Minister of the 
Crown. 


This was the second time in six months that this Minister had breached the Premier’s guidelines. 
In the first case, involving the Ontario College of Physicians and Surgeons, she offered her 
resignation. In this more serious case, she did not offer to resign. Rather, she has publicly 
stated that she has no plans to resign, regardless of the findings of the Committee. 


RECOMMENDATION: The Minister has admitted to a serious breach of the Premier’s 
Conflict of Interest guidelines and, therefore, must resign. 


a Dissemination of Confidential Information from the Ministry of Health and OHIP 


Testimony clearly indicates that confidential and sensitive information was treated 
inappropriately by OHIP, Ministry of Health, and NDP political staff, despite the clear 
regulatory framework that exists to safeguard personal privacy. The failure of Ministry of 
Health staff to maintain control over the confidential billing information of individual doctors, 
following so closely on Ms. Gigantes’s resignation, is unacceptable. 


In the Legislature on Monday, December 9, 1991, the Health Minister Frances Lankin 
categorically denied that there had been any transmission of confidential information outside of 
OHIP offices. It is clear from the evidence presented to the Committee, that this statement was 
incorrect. The Minister of Health was given incorrect information, on an extremely sensitive 
subject at a critical point in time. This information came directly from the Deputy Minister of 
Health, Michael Decter and the Executive Director of OHIP, Dr. Robert MacMillan. 
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We have grave concerns that these individuals misled Minister Lankin by assuring her that no 
confidential information had been leaked from OHIP. On the basis of these mistaken 
assurances, the Minister misled the Legislature. 


While we do believe that the Minister may have been unaware of many of the events taking 
place within her Ministry, she must bear the responsibility for the actions of her staff. By her 
own admission, Minister Lankin was not fully informed about the activities surrounding this 
incident. Consequently, the Minister was unable to control the dissemination of confidential 
information either within the Ministry of Health or outside of it. 


We are also troubled and intrigued by the conflicting evidence given by the Minister of Northern 
Development and the Minister of Health, who appear to have differing recollections of the 
discussion that took place on December 9th, during which Minister Lankin confronted Minister 
Martel about the leak of confidential information, and its substance. 


A final area of concern is evidence that NDP political staff requested public servants in OHIP to 
make available to them sensitive information which was clearly intended to assist the NDP 
government in its political campaign against Dr. Donahue. These actions compromise the 
neutrality of the professional public service. 


Additionally, it was most improper that confidential OHIP information was released to political 
staff. Given the free flow of information among Minister’s offices by political staff, there is 
real potential for the release of confidential information. 


RECOMMENDATION: We recommend that OHIP, the Ministry of Health and the 
Office of the Minister of Health undertake a thorough and 
immediate review of Ministry compliance with all statutory and 
procedural requirements regarding confidential information. 


4. Conduct of Sharon Murdock, MPP 


The conduct of this Member of the Legislature on this issue was entirely inappropriate. Her 
“fabrication” of income information concerning Dr. Donahue in the presence of her 
constituency staff, and the distribution of this information to the public are unacceptable. 
Sharon Murdock is a lawyer, a long time constituency assistant to both Elie Martel and Shelley 
Martel and an MPP. By virtue of her training and experience, Ms. Murdock must have . 
recognized the impropriety of attacking Dr. Donahue in this fashion and circulating information 


concerning his billings. 


As a Parliamentary Assistant, Ms. Murdock is subject to the Premier’s guidelines. Not only 
has she violated these guidelines, but she has willfully violated the spirit, if not the letter, of the 


Freedom of Information and Protection of Privacy Act. 


BAy 


RECOMMENDATION: We recommend that Sharon Murdock be removed from her 
position as a Parliamentary Assistant. 


5; Conduct of Constituency Staff 


The public has a right to expect that information provided by members’ constituency offices will 
be accurate, non-partisan, and non-vindictive. The Constituency Office Guidelines of the 
Legislative Assembly state that “a constituency office may not be used at any time to further a 
member’s partisan political activities”. It is clear on the basis of the evidence that certain NDP 
members either do not understand or do not respect the distinction between the roles and 
responsibilities of political and constituency staff. In fact, evidence indicates that the activities 
of staff in Shelley Martel’s and Sharon Murdock’s constituency offices were not only condoned, 
but in some cases were led and encouraged by the members. 


It is particularly disturbing to note that, while the actions of elected members have gone 
unpunished, constituency assistants of the Attorney General and the Minister of Revenue have 
already been disciplined, and in one case fired, for their actions in this matter. This begs the 
question of whether there are higher standards for constituency staff than for government 
members and ministers. 


RECOMMENDATION: We recommend to the Speaker of the Legislative Assembly and 
the Board of Internal Economy that immediate steps be taken 
to inform members that such conduct on the part of 
constituency staff is inappropriate and unacceptable. 


6. Involvement of the Premier’s Office 


By early December, 1991, several ministers in the Rae government had been fired or had 
resigned. One resignation resulted from the release of confidential medical information. Yet, 
the evidence received by the Committee indicates that, on the weekend following the event in 
Thunder Bay, the Premier’s Office demonstrated little interest in or concern about the 
developments surrounding Minister Martel. 


Based upon Minister Martel’s testimony, it would appear that it was her lawyer, Julian Porter, 
and not the Premier’s Office, who first recognized the gravity of both the political and legal 
problems arising out of the Thunder Bay incident. It was Mr. Porter, not Mr. Rae, who 
provided her with advice regarding her response to the situation. 


The lack of interest in, and response to, these events by the Premier and his Office is 
particularly surprising in light of the Premier’s own Conflict of Interest Guidelines. These 
guidelines impose upon cabinet ministers "more stringent standards of conduct", and make the 
Premier himself the sole judge and arbiter of the conduct of cabinet ministers. 


e5is 


Yet, it appears that even before speaking to the "sole arbiter", the Premier, Minister Martel, in 
consultation with her advisors, decided that her conduct in Thunder Bay did not merit her 
resignation. She has since repeated this assertion. 


The Premier’s Office was negligent in its handling of this affair and the Premier himself has 
abdicated his responsibility by refusing to demand the resignation of the Minister of Northern 
Development. 


The Premier’s behavior in this affair, calls into question the value of the Premier’s Conflict of 
Interest Guidelines, particularly that section which requires ministers to “at all times act in a 
manner that will bear the closest public scrutiny”. The Premier and Minister Martel are giving 
the public a clear message: "It is acceptable to lie and suffer no consequences". 


RECOMMENDATION: The Premier must uphold his own conflict of interest guidelines 
and accept his self-imposed responsibility to enforce them. 
Accordingly, he must remove Shelley Martel from her position 
as a member of the Ontario Cabinet. 
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THE REPORT OF THE 
STANDING COMMITTEE 
ON THE LEGISLATIVE ASSEMBLY 


INQUIRY RE MINISTRY OF HEALTH INFORMATION 


Chair: 


Vice Chair: 


Members: 


Substitutes: 


Clerk: 


Counsel: 


Committee and Staff 


Steven Offer (Liberal-Mississauga North) 
Frank Miclash (Liberal-Kenora) 


David Christopherson (NDP-Hamilton Centre) 
Ian G. Scott (Liberal-St. George-St. David) 
Charles Harnick (PC-Willowdale) 

Sean Conway (Liberal-Renfrew North) 

Ernie Eves (PC-Parry Sound) 

Randy R. Hope (NDP-Chatham-Kent) 

Peter Kormos (NDP-Welland-Thorold) 

Gord Mills (NDP-Durham East) 

Steve Owens (NDP-Scarborough Centre) 

Len Wood (NDP-Cochrane North) 


Murray Elston (Liberal-Bruce) 

Dianne E. Cunningham (PC-London North) 
Dalton J.P McGuinty (Liberal-Ottawa South) 
David Tilson (PC-Dufferin-Peel) 

Brad Ward (NDP-Brantford) 


W. Douglas Arnott 


Patricia D. Jackson 
(Tory Tory DesLauriers & Binnington) 


Larry T. Taman 
(Tory Tory DesLauriers & Binnington) 


THE REPORT OF THE STANDING COMMITTEE 
ON THE LEGISLATIVE ASSEMBLY 


A. Background 


On December 5, 1991, Shelley Martel, the Minister of Northern 
Development and Mines, attended a cocktail reception in Thunder Bay. Ina 
conversation with a Thunder Bay alderman, Mrs. Evelyn Dodds, she made certain 
remarks about a Sudbury physician. Her remarks became the subject of questions in 
the Legislative Assembly beginning on December 9, 1991. They raise questions as to 
whether she had some confidential information, why she made the remarks, and 


_ whether they warranted her resignation. 
B. Terms of Reference 


On December 19, 1991, on a motion made by David S. Cooke, the 
Government House Leader, the Standing Committee on the Legislative Assembly 


(the "Committee") was authorized to conduct an inquiry into issues including: 


ly the disclosure of confidential information emanating from the Ministry 
of Health; 


2. the conduct of the Minister of Northern Development and Mines in 
Thunder Bay, Ontario on December 5, 1991, and the events leading up 
to her attendance in Thunder Bay; and 


3. the dissemination of information obtained from the Ministry of Health. 


The terms of reference provided for the Committee to be chaired by a 
member of the official opposition, and Steven Offer, MPP for Mississauga North, 
assumed that position. They specified that the House Leaders were granted the 


-2- 


power to determine the amount of time the committee would hold hearings and the 


deadline for the committee’s report. The terms of reference also established a sub- 


committee, composed of one representative of each caucus plus the chair. 


The terms of reference gave wide powers to the sub-committee, 


including the following: 


the ultimate decision-making power with respect to all procedural 
aspects of the proceedings and all matters arising relevant to the 
execution of the terms of reference; 


the authority to require the attendance of any person, or production of 
any document, for the purpose of a preliminary examination for 
discovery prior to the commencement of committee hearings; 


the authority to determine who would appear as witnesses before the 
committee; 


the authority to compel any person, under a Speaker’s Warrant, to 
attend the hearing and give evidence before the committee, and to 
produce such documents and things as the sub-committee might 
specify; and 


the authority to permit any portion of the committee’s proceedings to 
be held in camera in the event of any objection to the disclosure of 
information based upon the Freedom of Information and Protection of 
Privacy Act ("FIPPA"). 


Any witness who was compelled to appear before the committee was 


permitted to attend with counsel and was required to give testimony under oath 
pursuant to section 58 of the Legislative Assembly Act, R.S.O. 1980, c.235 (now 
section 59 in the R.S.O. 1990, c. L-10). The committee and its counsel were 


permitted, upon swearing an oath of non-disclosure, to obtain and review all 
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documents, including confidential documents, and to do all things necessary and 
ancillary to the purpose of the committee’s investigation. 


C. Committee Procedures 


The sub-committee and committee counsel met several times prior to 
February 10, 1992 to determine the committee’s procedure. The sub-committee 


decided upon the following procedures: 


ub committee counsel was instructed to interview 45 persons identified by 
the sub-committee and any other persons who seemed appropriate. 
The sub-committee retained the discretion to instruct committee 
counsel to interview additional potential witnesses during the course of 
the hearings. Committee counsel was required to report the results of 
the interviews to the sub-committee on an ongoing basis. The sub- 
committee would determine which persons would be called upon to give 
evidence before the committee; 


2 committee counsel was instructed to obtain and maintain all documents 
produced by persons during the inquiry; 


3. transcripts were to be kept of all public and in camera proceedings. 
The sub-committee, on the advice of committee counsel, would provide 
edited copies of in camera transcripts to the public from which 
confidential information and "personal information" as defined under 
FIPPA would be removed. The original, unedited in camera transcripts 
would remain in the custody of committee counsel; 


4. all committee members and counsel who attended in camera 
proceedings and all witnesses who were asked to view in camera 
exhibits not produced by them or their Ministry were asked to swear 
an oath of non-disclosure; and 


5. documents produced to the committee or committee counsel which 
contained confidential or personal information would be viewed and 
discussed by the committee only during in camera proceedings. 


Ane 
During the allotted 15 days of hearings beginning February 10, 1992 
and ending March 12, 1992, the committee heard from 21 witnesses. (See Appendix 
"A" for a complete list of the witnesses who gave evidence before the committee). In 
addition, committee counsel interviewed a large number of other potential witnesses 


who were not called to give evidence. 
D. The Minister’s Statements 


On the evening of December 5, 1991, Shelley Martel attended a 
Christmas reception hosted by the Canadian Institute of Mining and Metallurgy in 
Thunder Bay. She arrived at the end of a long and hectic day. At the reception, she 
made the remarks which precipitated this inquiry. While the background and 
circumstances of the remarks will be described more fully in sections I and J, it is 


necessary to establish at the outset what Shelley Martel said. 


Shelley Martel had a heated conversation at the reception with Evelyn 

Dodds, a Thunder Bay alderman, concerning NDP health care policies. Someone 
mentioned the case of a Sudbury dermatologist who had closed his office and laid off 
14 members of his staff, apparently as a result of government policy. Ms. Martel 
testified that when reference was made to the doctor, she "lost it". She said three 
things that gave rise to the committee’s inquiry. First, she told Mrs. Dodds that she 
had seen the doctor’s "file." Second, she said that "charges" would be laid, or should 
be laid, against him. Third, she used the word "criminal." 


The next day, during a question period at a conference hosted by the 
Canadian Institute of Law and Medicine in Toronto, Evelyn Dodds asked Dr. Robert 
MacMillan, the Executive Director of the Health Insurance Division of the Ministry 
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of Health, about what she saw as the breach of confidentiality in Ms. Martel’s 
remarks. [Exhibit 17] Ms. Martel’s executive assistant soon received a report of 
these events and [1045-2/14] there was then set in train a series of events which led 
to the Minister seeking legal advice on Saturday, December 7, on her return to 
Toronto. [1050-3/14] Based on this legal advice, she called Mrs. Dodds [1055-3/14] 
and advised her that the remarks were unfounded and were not based in fact. She 
offered her apology and asked Mrs. Dodds not to repeat them. [1055-3/14] Shelley 
Martel subsequently called Dr. Donahue and offered her apology to him as well. 
[1110-2/14] She also apologized to the other people who had been present during 
the conversation. [1105-1/14] 


Meanwhile, Mrs. Dodds contacted the Office of the Leader of the Third 
Party. [1615-2/5] As a result, Mr. Harris raised the matter in the Legislative 
Assembly the following Monday. [Exhibit 4] Shelley Martel answered his question 
at that time, and similar questions on subsequent occasions, with the response that 


her comments were completely unfounded, and were not true. [Exhibit 4] 


The event in Thunder Bay has raised a number of questions. If the 
remarks were made without foundation, why did Shelley Martel make them? If 
there was some foundation to the remarks, what was the source of Shelley Martel’s 
information? In particular, did she have access to confidential information in the 
possession of the Ministry of Health? It is to this issue that we must turn. 


E. Confidential Information in the Ministry of Health 


The Ministry of Health holds a very large repository of confidential 
information, probably the largest in North America. [1015-1/10] In particular, it is 
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the custodian of OHIP billing information of all of the province’s physicians. The 
Ministry of Health’s collection and disclosure of personal information, including 


physician’s billing information, is regulated by statute and Ministry policy. 
(a) Statutory Constraints 


Three provincial statutes govern the disclosure of records containing 
information about the provision of insured medical services by physicians in 


Ontario: 
(i) Health Insurance Act, R.S.O. 1990, c.H.6 


Subsection 38(1) of the Health Insurance Act provides that: 


... each person engaged in the administration of this Act and the 
regulations shall preserve secrecy with respect to all matters that 
come to his or her knowledge in the course of his or her 
employment or duties pertaining to insured persons and any insured 
services rendered and the payments made therefor and shall not 
communicate any such matters to any other person except as 
otherwise provided in this Act. 


Subsections 38(2), (3), and (4) set out specific exemptions from the 
general prohibition against disclosure of Ministry of Health records. Generally, 


those exemptions would permit disclosure of a physician’s billing data only in the 


following circumstances: 


(a) where disclosure is made in connection with the 
administration of specified provincial and federal 
statutes; 
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(b) where disclosure is requested by the physician who 
_ provided insured services, or to the physician’s legal 


representative; 


(c) where it is necessary for the Ministry to publish 
statistical information, provided that the names and 
identities of persons who received insured services 


are not revealed; and 


(d) where it is requested by the statutory body 
governing the physician’s profession or the 


physician’s professional association. 


The Health Insurance Act does not permit the disclosure of a 
physician’s billing data to MPPs or members of their staff without the physician’s 


consent. 
(ii) Public Service Act, R.S.O. 1990, c.P47 


Subsection 10(1) of the Public Service Act provides that every "civil 
servant" shall swear or solemnly affirm an oath of secrecy that prohibits the 
disclosure or transmission to any person of any information or document that comes 


to a person’s knowledge or possession by reason of employment as a civil servant. 


Liye 


(iii) Freedom of Information and Protection of 
Privacy Act, R.S.O. 1990, ¢.F31 ("FIPPA") 


Under FIPPA, a physician’s billing records constitute "personal 
information." Section 42 prohibits the disclosure of personal information, except 
where such disclosure falls within one of the exceptions under subsections 42(a)-(n). 


Subsections 42(a), (b), (d) and (j) are relevant. 


Subsection 42(a) permits disclosure of personal information where 
there has been a specific request for information under Part II of FIPPA, and where 
the "head" determines that the disclosure falls within one of the exceptions under 
section 21 of the FIPPA. For example, paragraph 21(1)(f) of FIPPA permits the 
head to authorize the disclosure of personal information where the disclosure would 
not constitute an unjustified invasion of privacy. In determining whether disclosure 
would constitute an unjustified invasion of privacy, the head must consider all of the 
relevant circumstances, including, for example, whether disclosure is desirable for 
subjecting the government’s activities to public scrutiny and whether disclosure may 


unfairly damage the reputation of any person referred to in the record. 


Subsection 42(b) permits disclosure of personal information where the 


person to whom the information relates has consented to disclosure. 


Subsection 42(d) is important for this inquiry. It permits disclosure of 
personal information to an officer or employee of the Ministry of Health where a 
person "needs the record in the performance of his or her duties and where 


disclosure is necessary and proper" in the discharge of the Ministry’s functions. 
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Subsection 42(e) provides that institutions may biatloes personal 
information "for the purpose of complying with an Act of the Legislature ...". This 
subsection preserves the exceptions to the rule of non-disclosure that are set out in 
subsections 38(2), (3) and (4) of the Health Insurance Act, since the disclosure of 
personal information under those enumerated circumstances would be "for the 


purpose of complying with an Act of the Legislature". 


Subsection 42(j) permits disclosure of personal information to a 
member of the Legislative Assembly who has been authorized by a constituent to 


whom the information relates to make an inquiry on the constituent’s behalf. 


Finally, and significantly, section 23 permits disclosure of a record 
where a compelling public interest outweighs personal privacy. 


In summary, disclosure of a physician’s billing records within the 
Ministry of Health is governed by the "need to know" principle under subsection 
42(d) of FIPPA. Disclosure of a physician’s billing records outside of the Ministry is 
only permitted in three circumstances: where the affected physician consents; where 
the head determines that disclosure would not constitute an unjustified invasion of 
privacy; and finally, where a compelling public interest in disclosure clearly 
outweighs the physician’s right to privacy. 


(b) Ministry of Health Policies 
To give effect to the statutory safeguards, the Ministry of Health has 


adopted policies on the handling of personal and confidential information. It has 
published a security policy manual which contains the security policies of the Health 


ah () 
Insurance Division, the Information Systems Division and the Claims Payment 
Division. [Exhibit 5] Every employee of these divisions is required to become 
familiar with the manual. The manual also requires Ministry employees to attend 
security briefings and sets out procedures for records collection, retention, storage, 
transmission and destruction and specifies that all requests for access to personal 
information from third parties should be referred to the Ministry’s Freedom of 


Information coordinator. 


The most specific statement in the manual as to the basis upon which 


confidential information may be disclosed says: 


No employee is entitled, solely by virtue of their position, 
to have knowledge or custody of "confidential" 
information. Access to confidential information may be 
permitted only where there is an "official need to know’ 
and the employee is adequately briefed on 
security/confidentiality matters. 


Clearly, before obtaining confidential information, an examination of 


whether it is absolutely necessary to the function of the job is required. 


EF Constraints on the release of bonfidential information by this 
committee 


The Legislative Assembly is not bound by the statutory constraints on 
the release of confidential information which are discussed above, and it is certainly 
not bound by the policies of the Ministry of Health. Nonetheless, the terms of 
reference of this committee, described above, clearly indicate an intention that the 


committee should respect the principles embodied in FIPPA, and the committee has 
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conducted its hearings with those principles in mind. It is for this reason that a 


substantial portion of the evidence heard by the committee was heard in camera. 


In compiling its final report, the committee has determined that some 
reference to the in camera proceedings is appropriate, and in accordance with the 
principles of FIPPA. Specifically, the committee has reached this conclusion based 
on: the fact that one of the significant reasons for the existence of this hearing is to 
expose certain aspects of government proceedings to public scrutiny; the extensive 
public release, much of it by Dr. Donahue, of information that would otherwise be 
personal information concerning him under FIPPA; and its judgement that there is 
a compelling public interest requiring that certain of the in camera pe dence be 
disclosed in this report in order to produce a coherent account of the matters 


examined by the committee. 
G. The Framework Agreement 


On June 4, 1991, the Government and the province’s physicians, 
represented by the Ontario Medical Association (the "OMA"), concluded a framework 
agreement to govern various aspects of their relationship in the provision of health 
care to the citizens of Ontario. [1455-2/1, Exhibit 8] As well, they entered into 
other agreements to give effect to the objectives of the framework agreement. 
[Exhibit 8] Together, these agreements are called the "Framework Agreement”. It 
was reached only after a lengthy process of negotiation. Not all physicians were in 
agreement with the OMA’s decision to sign the Framework Agreement. The 
physicians of Sudbury, believing the Framework Agreement to be inimical to their 
interest, voted against its ratification. By the fall of 1991, a number of Sudbury’s 
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physicians were concerned that they could not carry on their practices under the 


terms of the Framework Agreement. 


These physicians were particularly concerned about the "threshold 
payment adjustment" feature of the Framework Agreement. It instituted what was 
in substance, a sliding scale of recoveries after a physician’s billing to OHIP had 
reached the threshold amount of $400,000.00. For billings between $400,000 and 
$450,000, the physician would recover only two-thirds of the amount otherwise 
payable by OHIP For any billings above $450,000, the physician would recover one- 
third of the amount otherwise payable by OHIP [Exhibit 8 - Interim Agreement of 
Economic Arrangements, para. 8 & 9, p. 4] While there was, strictly speaking, no 
ceiling on income, physicians and others called the thresholds "caps". 


H. Dr. Donahue 


Dr. Jean-Pierre Donahue is a dermatologist who practices in Sudbury. 
[1140-2/13] He had argued publicly that the thresholds ought not to be applied to 
the practices of northern physicians. In October, 1991, in a letter circulated among 
his patients, he announced his decision to close his practice as a result of the cost 
restraints instituted by the government. [Exhibit 48] He also wrote to a number of 
members of the Legislative Assembly, including the members for the Sudbury area - 
Floyd Laughren, Sharon Murdock and Shelley Martel. [Exhibit 122, Exhibit 85, 
Exhibit 101] He gave press interviews and made public statements in which he 
disclosed a number of details about his practice, including that he: 


(a) had a large office and large financial responsibilities; 


[Exhibit 36] 
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(b) could not afford to pay his 14 member staff; [Exhibit 9] 

(c) intended to close his office because of the thresholds and 
move out of the province; [Exhibit 11] 

(d) had a service area of 1/2 million people; [Exhibit 11] 

(e) needed a billing allowance of 2 or 2 1/2 times the $400,000 
threshold; [Exhibit 36] 

(f) saw up to 12,000 patients a year, 50,000 over the four years he 
has been in Sudbury; [Exhibit 9] 

(g) would create the Doctor’s Studio to do epilation; [Exhibit 36] 

(h) dedicated 65% of his billings to salaries and overhead; 
[Exhibit 36] 

(i) had an "unviable practice" because of the threshold; and 
[Exhibit 9] 

(j) was substantially indebted under a line of credit; and 

(k) had reached his $400,000 limit in August. [Exhibit 94, p. 41] 


I. Inappropriate Dissemination of Confidential Information 
Within the Ministry of Health | 


(a) The Kingston E-Mail 


At the end of October, Tom Davies, the Chairman of the Regional 
Municipality of Sudbury, spoke to Mr. Laughren and his assistant, Nuala Doherty, 
about Dr. Donahue’s situation. [2045-3/15] Dr. Donahue had already written 
directly to the Treasurer. [2045-3/15] Ms. Doherty followed up by calling Dr. 
Donahue who told her a good deal about his practice. [2045-3/15] On October 31, 
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Ms. Doherty sent a memorandum to Mr. Laughren setting out what she knew about 
Dr. Donahue (Exhibit 91). 


In order to brief Mr. Laughren, Ms. Doherty started to look into Dr. 
Donahue’s circumstances. She sought the assistance of Larry Corea, a member of 
the political staff of the office of the Minister of Health. She sent him a copy of her 
memorandum [2050-2/15] before she went away on vacation. Upon her return on 
Noveniter 12, she again contacted Mr. Corea, who advised that he was still looking 
into the matter. By this time she was aware that on November 15, Mr. Laughren 
was to attend a public meeting at which Dr. Donahue was to speak. She had already 
learned that November 15 was also the date Dr. Donahue planned to close his office. 
In her judgment, there had been no significant progress made in gathering the 
information she needed to brief Mr. Laughren. [2055-1/15] 


On November 13, Ms. Doherty drafted for the signature of Betty Notar, 
the Executive Assistant to Mr. Laughren, a memorandum to Susan Colley, the 
Executive Assistant to the Minister of Health. [Exhibit 49] That memorandum, 
copied to Mr. Corea and sent on November 13, was intended to increase the 
pressure on the Ministry of Health to provide a response to Ms. Doherty’s requests 
for information. [1510-3/6] 


On receipt of the Notar memorandum, Mr. Corea contacted the office 
of Dr. Eugene LeBlanc, Executive Director, Negotiations Secretariat for the Ministry 
of Health. [1510-3/6] He is the public servant with senior responsibility for the 
administration of the Framework Agreement. As Dr. LeBlanc was out of the office 
at the time, Mr. Corea spoke to Dr. LeBlanc’s executive assistant, Diane McArthur. 
[1510-3/6] To start the information gathering process, Ms. McArthur called Robert 
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McBride, the acting director of the Provider Services Branch of OHIP at Kingston. 
[1505-1/3] At the time Mr. McBride was new to his position, having assumed it only 
five days before. He asked William Teatero, who held the position of Senior Policy 
Analyst with OHIP at Kingston, to look into the issue and to provide information. 
[1520-1/3] 


That same day, Maurice Jones and Denise Allen of the Ministry of 
Health’s Communications and Information Branch became aware that Dr. Donahue 
-was to give a radio interview on the closing of his practice [1510-3/3] Mr. Jones and 
Ms. Allen, sensing that this was an issue on which some information would be 
required to support a briefing, also contacted Mr. McBride in Kingston on November 
13 to seek information about Dr. Donahue. [1505-2/3] 


Mr. Teatero responded to Ms. McArthur’s request for information by 
drafting a memorandum on electronic mail (the "Kingston E-Mail") setting out in 
some considerable detail confidential information on Dr. Donahue’s practice. It also 
contained what might fairly be described as "editorial comment" on Dr. Donahue as 
well as certain unsolicited recommendations. [Exhibit 44] It was substantially more 
detailed than was required to prepare a briefing note. The Kingston E-Mail was 
reviewed by Mr. McBride and sent to Ms. McArthur. [1520-2/3] 


Normally, before confidential information left OHIP in Kingston it 
would have been vetted by Dr. MacMillan and his executive assistant, Mary Fleming. 
On that day, however, neither of them was in the office in Kingston, and 
Mr. McBride felt there was pressure to get the response out as soon as possible. 


[1520-3/3] The Kingston E-Mail to Ms. McArthur was not copied to Mr. McBride, so 
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he aaeea Mr. Teatero to send it to him as well as to Denise Allen and Maurice 
Jones. [1525-2/3] This was done. 


On receipt of the Kingston E-Mail, Diane McArthur put it aside to raise 
it the next day with Dr. LeBlanc, who was then out of the office. On receipt of their 
copies of the Kingston E-Mail, Mr. Jones and Ms. Allen arranged for hard copies of 
it to be hand-delivered as part of a package of information they were gathering on 
the subject. By e-mails copied to Mary Doyle and Diane McArthur, Ms. Allen and 
Mr. Jones advised Paul Howard (Communications Assistant to the Minister of 
Health), Tiina Jarvalt (Executive Assistant to Michael Decter, the Deputy Minister 
of Health), Dr. LeBlanc and Dr. MacMillan that they were delivering the package to 
them. 


The packages were delivered, although for reasons which will be 
apparent in a moment, most recipients did not recall seeing it. Dr. MacMillan’s 


package was delivered by Maurice Jones on November 14. [1635-2/1] 


Dr. LeBlanc saw the Kingston E-Mail on November 14. He suggested 
to Ms. McArthur that it be delivered to Larry Corea. By this time, copies of the 
memorandum had been seen by at least nine people: Diane McArthur, Eugene 
LeBlanc, Larry Corea, Denise Allen, Maurice Jones, Robert McBride, Bill Teatero, 
Peter Quinn, Manager of Monitoring and Control, Ministry of Health, and Dr. 
Simon Kovacs, a physician who reviews physicians’ data in Provider Services of the 
Ministry of Health. [Exhibits 44 and 46] The Kingston E-Mail may have also been 
seen by Helen Ambrose of the Communication Branch and perhaps by others. 
[1645-1/1] The evidence of Tiina Jarvalt was that she never saw the package 
containing the Kingston E-Mail. She later spoke to Mary Doyle and Paul Howard 
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who both advised that they had not received the package either. [1025-1/11, 1025- 
2/11, 1050-2/11] Dr. LeBlanc does not recollect receiving a package, but he does 
recall reading parts of it. [1040-3/4] 


Later that morning Dr. MacMillan met with Dr LeBlanc on the subject 
of the thresholds. He had earlier seen the Kingston E-Mail for the first time in the 
package delivered to him by Maurice Jones. His immediate reaction was that it 
contained more information than was necessary to answer the query from the 
Minister of Health’s office. It was his view that the Kingston E-Mail violated the 
"need to know" policy. He went to the meeting in Dr. Leblanc’s office and 
immediately informed him about the package he had received. He insisted that all 
copies be immediately retrieved and be given back to him to be destroyed. [1640- 
1/1] An effort was made to do this. Dr. MacMillan then called Mr. McBride and 
learned about the circumstances for the creation of the Kingston E-Mail. [1640-1/1] 
Dr. LeBlanc, Maurice Jones, Denise Allen, Helen Ambrose, Diane McArthur, and 
Dr. MacMillan were also at various points in attendance at the meeting. [1640-3/1] 
Dr. MacMillan asked whether anyone from the Minister of Health’s staff had 
received the Kingston E-Mail. He was advised at some point that the Kingston 
E-Mail did not go to Paul Howard, who was away for a couple of days, but that it 
did go to Larry Corea. [1645-1/1] On Dr. MacMillan’s instructions, Diane 
McArthur called Mr. Corea to whom she had delivered copies of the Kingston E-Mail 
and asked for them to be returned. Mr. Corea did so more or less immediately by — 
bringing the Kingston E-Mail himself to Dr. LeBlanc’s office and handing it back to 
Dr. MacMillan. [1550-2/6] 


A good deal of the difficulty with this inquiry rests with this internal 


circulation of information in violation of the "need to know" principle mandated by 
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statute and ministerial policy. It was accepted on all sides that the Kingston E-Mail 
was ill advised and would unlikely have been sent were it not for the absence on 
leave of the person charged with vetting documentation sent from Kingston to the 
offices of the Ministry of Health in Toronto. Once such information has been 
circulated, it is difficult if not impossible to retrieve. While it seems that reasonable 
efforts were made to retrieve it, it is not possible to state with assurance that every 
copy was retrieved, nor is it possible to say exactly who saw it. Neither will it ever 
be possible to establish with certainty that no one who saw it passed on information 


learned from it. 


However, this much is understood. Mr. Corea’s evidence was that he 
did not have a clear recollection of the Kingston E-Mail itself and, in particular, no 
clear recollection of what was in it. He did recall reading it quickly and upon being 
asked to return it, scanning it again. [1545-3/6] He stated that he did not discuss 
its contents with anyone. [1550-1/6] 


That same day, November 14, Nuala Doherty, met with Mr. Corea in 
order to get whatever information was available. [2120-2/15] Ms. Doherty had been 
pursuing the matter on her own. She had met with officials of the Under Serviced 
Area Programme (UAP), a Ministry programme designed to attract physicians to 
under serviced areas. By the time of her conversation with Mr. Corea, she had 


amassed the following facts about Dr. Donahue: 


(a) he was a dermatologist in Sudbury; [2110-1/15] 
(b) he was threatening to close his office; [2110-2/15] 


(c) he was on the UAP until August 31, 1991 (as the earnings of 
physicians on the UAP were exempt from the thresholds, she concluded 
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from this that he had billed $400,000, the threshold amount, between 
September and mid-November; [2100-2/15] 
(d) he only dealt with the most serious medical problems; [2110-3/15] 


(e) he paid his 14 staff $450,000 in wages, including $35,000 each per year 
to each of six full-time registered nurses; [Exhibit 91] and 


(f) electrolysis was a significant part of his practice and, as it had been 
delisted as an insurable service, electrolysis earnings would not be 
included in calculating his threshold position. [2110-3/15] 


She identified a number of concerns in her own mind in connection 
with Dr. Donahue’s position. In particular, she was concerned as to whether he 
really was over the threshold. [2115-2/15] She raised her concerns with Mr. Corea 
who told her that she appeared to be asking good questions but that he did not have 
any answers for her. [2210-2/15] Instead he advised her that OHIP should deal 
arith the matter. [2180-1/15] Her evidence was that she was not advised by Mr. 
Corea of the contents of the Kingston E-Mail. [2125-3/15] 


The next day Ms. Doherty, with the help of Ian Wood, Mr. Laughren’s 
constituency assistant, wrote a memorandum to Mr. Laughren setting out the facts 
that she thought he required in order to participate in a public meeting on the 
subject in Sudbury that day. The memorandum discussed with some candour the 
concerns which had developed in Ms. Doherty’s mind. It did not however contain 
any of the confidential information in the Kingston E-Mail. [Exhibit 105] This is 
consistent with the evidence she and Mr. Corea gave that information which could 


be traced in the Kingston E-Mail was not in fact disclosed to her. 
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If the matter ended here, it might be possible to be satisfied that the 
information in the Kingston E-Mail, while it had achieved greater currency within 
the Ministry of Health than Ministry policy permitted, had not in fact gone outside 
the Ministry. Were this the case, it would be possible to say that no harm was done. 
However, there followed a number of events which are not so easily reconcilable 
with this view. Most important, Shelley Martel told Mrs. Dodds that she had seen a 
file. Her remarks are consistent with having special access to information. The 


question of what the Minister saw is dealt with below in Section I. 
(b) Leaks to the Press 


There are other incidents which only with some difficulty can be 
reconciled with the notion that the information in the Kingston E-Mail did not find 
its way outside the Ministry of Health. Clearest of these are the newspaper articles 
by Anne Dawson and Kevin Donovan of December 11, 1992 and January 26, 1992, 


respectively. 


On December 11, Anne Dawson of the Toronto Sun wrote an article 
which said that sensitive information was sent by computer from Kingston to the 
Ministry in Toronto. [Exhibit 18] On January 26, in the Toronto Star, Kevin ~ 
Donovan provided a detailed account of the circumstances surrounding the creation 
of the Kingston E-Mail and the kinds of information it contained. [Exhibit 21] The 
article discloses that the Kingston E-Mail went to Larry Corea. The article also 
contains a number of statements which are consistent with confidential information 
concerning Dr. Donahue which is in the Ministry of Health’s possession and in the 
Kingston E-Mail. The details in the newspaper accounts suggest that one or more 


persons with access to information about Dr. Donahue leaked it to the press. 
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(c) Other Circulating Information 


Moreover, consideration must be given to statements being made or 
alleged to have been made by the constituency offices of Shelley Martel and Sharon 
Murdock. 


iE Constituency Offices 
i) The Martel Office 


The committee heard evidence from Susan Majkot, a resident of 
Sudbury whose daughter was being treated by Dr. Donahue. She testified that in a 
_ telephone call on November 15 to Shelley Martel’s constituency office, she was told 
by a female administrative assistant that "Dr. Donahue is billing illegally and we 
have the documentation to prove it." [1110-1/12] She was further advised that 
"when the public becomes aware of what he’s doing, they won’t be so supportive 
towards him." [1110-1/12] She provided her name and address and asked for the 
documentation to be sent to her, but it never was. [1110-2/12] The telephone 
records of Shelley Martel’s constituency office confirm a call on November 15 from 
Susan Majkot. [Exhibit 106] 


Kim Morris, Shelley Martel’s Constituency Assistant, gave evidence 
that she was the only one who responded to queries about the threshold and Dr. 
Donahue. [1150-1/15] She vehemently denied that she made the comments 
reported by Susan Majkot. [1145-3/15] Either Ms. Majkot spoke to someone else in 
the Martel office (which seems, on the evidence, unlikely), or the evidence of either 


Ms. Majkot or Ms. Morris is inaccurate. 
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ii) The Murdock Office 


Sharon Murdock, the member for Sudbury, testified that on 
November 8 she had an hour-long meeting with her constituency staff Bob Waddell, 
Giselle Adams and Colleen Johnson. The meeting was for the purpose of preparing 
them to deal with telephone inquiries relating to thresholds. [1445-4/11 and 
1450-1/11] She testified that based on media reports of Dr. Donahue’s position, she 
was able to do some calculations of what his billings and net income might be. She 
said she thought these reports were contained in CBC broadcasts which pre-dated 
the November 8 meeting. [Exhibit to be marked] However, attempts to locate such 
a broadcast have not been successful, and after the completion of oral evidence, the 
CBC advised the committee by letter that there were no broadcasts on Sudbury 
doctors, Dr. Donahue or the billing threshold before November 12, 1991. In the 
time available, the committee has not been able to explore this apparent discrepancy 
further. 


Ms. Murdock said she calculated with her staff, as was reported, that if 
Dr. Donahue was on the under-serviced area program and was over the threshold in 
early November, he must have billed over $400,000 in one-third of the year. 
[1450-3/11] This calculation led her to conclude that he had annual billings to 
OHIP of $1.2 to $1.5 million. [1450-3/11] By a calculation which she was unable to 
reproduce for the committee, she concluded that Dr. Donahue ended up with a net 
income of around $300,000. [1455-2/11] She said that the purpose of these 
calculations was to establish that in fact Dr. Donahue would not be financially 
threatened by the threshold or forced into bankruptcy. [1500-1/11] She did not 


consider what her constituency assistants would do with the information from the 
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calculations and did not make inquiries of them as to what they were saying to 
constituents. [1500-2/11] 


Mr. Waddell’s evidence confirmed the meeting with Sharon Murdock 
and the other constituency assistants. He had a recollection that Dr. Donahue’s 
annual billings were calculated to be $1.5 million. [1105-3/11] He had a different 
recollection than Ms. Murdock as to the net income calculation of Dr. Donahue. His 
. recollection was $800,000 to $900,000. [1105-3/11] Further, he recalled making his 
own calculations to conclude that Dr. Donahue billed about $200,000 in a six month 
period for electrolysis. [1120-3/11] Mr. Waddell testified that he said to callers to 
the constituency office that Dr. Donahue’s gross billings were in the area of $1.5 
million or larger. He also told callers that "if Dr. Donahue had billed $200,000 (for 
epilation), that was $200,000 that was not available for treating cancers and other 
diseases". [1125-2/11] He said that it was possible that he also told callers that 
what Dr. Donahue was doing was unacceptable and that "we’re putting a stop to 
this". [1125-3/11] He did not consider when he gave out this information that using 
inaccurate numbers could be a greater invasion of Dr. Donahue’s rights than 
invading his privacy and providing accurate information. [1130-6/11] He did 
understand that specific billing figures were the property of the Ministry of Health 
and were not to be distributed. [1130-5/11] | 


It is notable that the figures for Dr. Donahue’s gross billings, which 
Mr. Waddell and Ms. Murdock say they calculated on the basis of publicly available 
information, are similar to the figures in the Kingston E-Mail. 


QAI. 
iii) The Harfield Matter 


Dr. Donahue testified that at a meeting of a local business association 
in late November, he had a conversation with Keith Harfield, a management 
consultant, in which the latter accurately reported Dr. Donahue’s gross billings and 
his epilation billings. Dr. Donahue testified Mr. Harfield said that he had obtained 
this information by calling friends or somebody in the Ministry. [1510-4/12] 


Mr. Harfield testified that he obtained the information when he called 
the constituency office of Sharon Murdock on November 28 to obtain information 
about thresholds. Initially he said he received intoqinuanlavont Dr. Donahue’s 
billings from a woman named "Giselle" in that office. He testified to having virtually 
~ no recollection of what he was told, except that he was given two or three figures, 
including the fact that 60% of Dr. Donahue’s billings were for epilation (which is 
inconsistent with Ministry of Health information). [1815-1/14] When shown the 
Kingston E-Mail, Mr. Harfield did not recognize any of the financial information in 
it. He said that when he told Dr. Donahue about the information he had received 
on November 28, 1991, Dr. Donahue’s response was that the information was 
incorrect. But, he said, a week or two later Dr. Donahue phoned him to advise that 
the figures were, in fact, correct. [1850-1/14] Mr. Harfield testified that he spoke to 
others in government on this subject, but he did not recall whom. Later in his 
evidence he stated that he was not sure that Giselle provided him with information 
regarding Donahue’s gross income [1935-1/14] and said he recalled receiving 
information on Dr. Donahue from two sources. He could not remember who the 
second person was. Mr. Harfield said that he learned in the course of his inquiries 
on November 28 that Dr. Donahue’s practice was under review in the Ministry, but 


he cannot remember from whom. [1815-1/14] 
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Given the apparent significance of the information apparently received 
by Mr. Harfield, and the statements attributed to him by Dr. Donahue, it is indeed 


unfortunate that his recollection of these events is so unclear. 


2. Political Staff in the Ministry of Health 


In a memorandum of November 15 to Larry Corea, Susan Colley, 
Executive Assistant to the Minster of Health, reported a figure for Dr. Donahue’s 
billings for epilation, as well as additional confidential information relating to Dr. 
Donahue. [Exhibit 50] Ms. Colley testified that she obtained the information from 
the Deputy Minister, Michael Decter. Although Mr. Decter did not recall the specific 
conversation reported in the memorandum, he testified that he did not give 
information to her. He pointed out that some of it was inaccurate and that it was 
personal information that was inappropriate to pass on to her. [1120-2/10, 1655- 
1/10, 1655-2/10] The memo is expressed in terms that indicate, as she testified, that 
Ms. Colley had received apparently accurate confidential information concerning Dr. | 
Donahue. [1755-3/9] It may demonstrate a somewhat casual circulation of 
information which on its face (and regardless of its actual source or accuracy) 
appears confidential. As Mr. Decter testified, the circulation of such information is 
inappropriate. It may be seen to be in violation of the "need to know’ policy. 


3. Documents Sent from the Ministry of Health to the Toronto Star 


Finally, we must consider the documents sent from the Ministry of 
Health to the Toronto Star in February and returned on March 4, 1992. The 
documents consisted of three copies of purported e-mails. Two of them were actual 
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e-mails transmitted within the Ministry of Health. The third document, purportedly 
sent by Robert MacMillan to Mary Fleming (his Executive Assistant), appears to be 
a fabrication. Dr. MacMillan denied that he had sent such an e-mail. There was no 
copy on his computer system. Mary Fleming also testified that she did not receive 
the e-mail and she had no copy on her system. The fabricated e-mail implies that 
Dr. MacMillan knew or suspected that Shelley Martel had access to confidential 
information. The unmistakeable conclusion is that someone in the Ministry of 
Health fabricated this document and sent it to the Toronto Star to embarrass Ms. 
Martel or Dr. MacMillan or both of them. An investigation by the Ontario 
Provincial Police has been launched. [1935-1/15] 


There is no confidential information per se in these leaked documents. 


However, the incident indicates a serious breach of security within OHIP 
In conclusion, a number of matters should be noted: 


1. in a sea of documentation, no one outside of the Ministry of Health has 


ever produced a copy of the Kingston E-Mail; 


2. outside of a number of individuals in the Ministry of Health, there is 
no. conclusive evidence that anyone else san saw it, apart from the 
evidence which suggests that Anne Dawson and Kevin Donovan, two 
press reporters, were told in some detail of its contents; and 


3. there were a number of statements made, or said to have been made, 
by people outside the Ministry of Health which express or imply access 
to confidential information. 
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The question which remains to be answered is whether or not ey 


Martel had access to confidential information. 
I. Did Shelley Martel have access to confidential billing information? 


The question of whether Ms. Martel had access to confidential 
information arises because of her statements on December 5, 1991 concerning 
Dr. Donahue, her statements to Drs. Hollingsworth and Kosar, and Pome of the 
statements said to have been made from her office which appear to express 
knowledge of confidential information. 


There is a series of facts which will suggest to some that Ms. Martel 


may indeed have had access to confidential information: 


° What she said in Thunder Bay clearly appears to express such 
knowledge. 


° The statement that Dr. Donahue should be charged echoes the 
apparent suggestion of the author of the Kingston E-Mail that Dr. 
Donahue’s practice be considered for a review. [1030-2/14] 


° Ms. Martel’s statements to Drs. Kosar and Hollingsworth that she had 
seen their "files", that she knew that the threshold would not present a 
problem for them, and her apparent acknowledgement that their 
billings were not at the level of the threshold implied that she had 
access to their confidential billing information. [Kosar 1415-2/8, 1420- 
1/8; Hollingsworth 1020-2/5, 1040-3/5]. 
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° Similarly, the statements that Drs. Hollingsworth and Kosar recall 
Ms. Martel making about Dr. Donahue’s practices being "unacceptable" 
appear to imply knowledge of confidential information, and may be 
seen to echo the suggestion of a review in the Kingston E-Mail and the 
statement in a memorandum from Susan Colley to Larry Corea of 
November 15th that the "Ministry has concerns about inappropriate 


services he is doing". [Kosar 1415-3/8; Hollingsworth 1020-3/5] 


. Because the Kingston E-Mail achieved the level of circulation that it 
did, one cannot identify with confidence where the dissemination of the 
information in it ceased. It went beyond Ministry staff to political staff 
in the Ministry of Health. There was certainly significant opportunity 
for it to be transmitted in whole or in part to Ms. Martel’s office. 


° The existence of apparently specific information concerning the 
Kingston E-Mail outside the Ministry, as reflected in the Donovan and | 
Dawson articles and the other instances described above which suggest 
a seepage of confidential information beyond appropriate boundaries, 
contribute to the impression that the setonnaain may have been 


available to Shelley Martel. 


Ms. Martel’s remarks in Thunder Bay give the impression that she had 
access to confidential information. She has explained those on the basis that she 
had accumulated a considerable amount of non-confidential information about Dr. 
Donahue, much of which was contained in a file or file folders in her riding office 
and her Toronto office. She said she uses the term "file" to refer to all the 
information that she had pulled together on Dr. Donahue. In that sense, her 
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statement that she had seen a "file" on Dr. Donahue was, she said, true. [1030-2/14, 
1035-2/14] | 


As a result of the information she had obtained and dealings between 
her office and Dr. Donahue (detailed below), she had become both angry and 
suspicious of Dr. Donahue and his conduct. She was not persuaded that he had a 
threshold problem at all and deplored what she saw as an unconscionable raising of 
anxiety in the community. She was sufficiently angry that in a colloquial sense she 
thought that Dr. Donahue’s dealings and conduct were "criminal", in other words 
unfair or abhorrent. [1035-1/14] In that sense, then, she said that her 
characterization of his conduct as "criminal" was true as she was using the term. 


[1035-2/14] 


She did not know or believe that any charges or investigation was 
pending against Dr. Donahue. [1030-2/14] She testified that she flew off the handle 
after a long and very trying day of meetings and speaking engagements which 
included a number of unpleasant confrontations, as a result of her anger and bad 
impression of Dr. Donahue, and in the heat of an agitated and confrontational 
discussion with Mrs. Dodds. [1040-1/14, 1035-3/14, 1030-1/14] As a result of all of 
these factors, she said she "lost it". [1030-2/14] In other words, she testified, this 
portion of her statement to Mrs. Dodds was a lie. [1035-3/14] 


Insofar as information concerning Dr. Donahue is concerned, it is clear 
that Ms. Martel had access to considerable information related to him which was not 
confidential. In particular, by the time she made her remarks in Thunder Bay on 
December 5, she had learned the following: 
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Dr. Donahue was opening an electrolysis clinic although he had told his 
patients he was closing his medical practice and leaving town; 


[1130-2/13] 

Dr. Donahue’s accountants had advised Tom Davies, the Chairman of 
the Regional Municipality of Sudbury that Dr. Donahue was in 
financial difficulty and was "going in the hole". [1410-1/13] 


from a meeting with Dr. Donahue on November 15 that: 


e his expenses on a monthly basis were anywhere between 


$60,000-$100,000; 


° 30% of his work was on skin lesions but that would grow to 70% 
in the next little while; 


° he had used up $138,000 of a $150,000 line of credit and in the 
near future he would reach $150,000; and 


° he had reached his billing threshold three months prior to 
November. [1420-2/13, Exhibit 109, Exhibit 108] 


according to her own calculations, Dr. Donahue’s billings were in the 
order of $1.2 million annually; [1420-2/13] 


at a public meeting on November 15, Dr. Donahue’s approach to Mr. 
Laughren did not impress Ms. Martel; he threw an envelope containing 
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severance cheques for his employees in front of Mr. Laughren and 
asked him to hand the pay cheques out to his staff; she considered this 
"a bizarre way to go around requesting further help, and, if anything 
was going to turn people off rather than being really willing to go the 
wall"; [(1420-1/13] 


in an interview given to the CBC on November 15, Dr. MacMillan 
expressed the view that parts of Dr. Donahue’s practice could be done 
by local hospital, or other physicians with, Ms. Martel concluded, a 
lower associated cost; [1505-2/13] 


in a brief conversation with her on November 15th, Dr. Donahue 
appeared to her to express an interest in meeting with officials from 
the Ministry of Health and a representative from her office to see what 
could be done to help; her office then invested what she considered to 
be a considerable amount of time in an effort to set up such a meeting, 
only to be advised on November 28 by Dr. Donahue that he was not 
prepared to commit to attend; further efforts were made to arrange a 
meeting but Dr. Donahue said he would not meet before December 5 
and would contact her office; she did not hear back from him; 
[1430-2/13, 1515-1/13, 1515-2/13] 


from an interview given by Dr. Donahue on November 13th, read by 
her a few days later, that his operating expenses were at the upper end 
of the threshold, leading Ms. Martel to conclude that on the basis of 
the statements he had made, he could be making between 0 to $800,000 
after expenses; [1540-1/13] 


ye 
Dr. Donahue had 14 staff, and individual lay people had raised 
questions with her about what those people were doing and whether 
they were being paid anything close to what Dr. Donahue billed OHIP 
for their services; [1500-2/13, 1500-3/13] 


in a few cases which were brought to her attention, patients were 
treated in Dr. Donahue’s office with little or no apparent involvement 
from him, raising questions in her mind about the appropriateness of 


this method of medical treatment; [1605-1/13] 


one or more of his patients was treated for acne or blackheads; 


[1500-2/13, 1505-1/13] 


from Dr. MacMillan on November 30, 1991, that Dr. Donahue was on 
the under-serviced area program until August 31, 1991 with the result 
that any OHIP income earned until that date was exempt from the 
threshold; to her knowledge, Dr. Donahue had never disclosed that he 
was on the under-serviced area program and, indeed, had indicated he 
had passed his threshold at a time when he would have been exempt 
from it; [1625-1/13] | 


since he said he had reached the threshold in mid-November and 
therefore, she concluded, had billed $400,000 in 10 weeks, she 
calculated that his annual billings were in the order of $2 million; 
[1625-1/13, 1625-2/13] 
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° on December 1, 1991, an article appeared in Northern Life detailing an 
interview with Dr. Donahue in which he said he would be better off 
running a Mac’s Milk store, and made no reference to the efforts being 
made to meet with him to discuss his situation; [1645-1/13] 


° on December 3, 1991, Dr. Hradsky, who provided part-time 
dermatological services in Sudbury, was interviewed on the CBC and 
queried what 14 people were doing in a dermatological office and 
Dr. Donahue’s assertion that when his office closed patients with skin 
cancer would be sent to Toronto (since there was a new cancer 
treatment centre in Sudbury); Dr. Hradsky concluded "There is 
something dreadfully wrong with this picture”; in Ms. Martel’s view, 
this was a singular and highly unusual criticism by one member of the 
medical profession of another; [955-2/14] 


Ms. Martel testified that she had no access to confidential information 
concerning Drs. Kosar and Hollingsworth. Rather, on the basis of the publicly 
available information concerning their enrolment in the under-serviced area 
program, she knew that each of them was exempt from the threshold throughout 
the 1991 calendar year. [1705-1/13, 1705-2/13] To that extent, she was aware they 
had no problem with the threshold. She acknowledged that she nodded 
affirmatively to a statement made by Dr. Hollingsworth near the end of an hour 
long conversation about the fact that Drs. Hollingsworth and Kosar were not high 
billers, but her affirmative nod was simply to have Dr. Hollingsworth keep going 
and get to the end of the conversation since they had been talking for almost an 
hour. [1715-3/13] She had no independent recollection of mentioning Dr. Donahue 
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in the context of this conversation although she testified that her executive assistant 
had recently reminded her that on December 11 she had said that Dr. Donahue was 
discussed at this meeting. [1710-1/13] She therefore had no explanation for 
references to Dr. Donahue’s practices being unacceptable, although that 
characterization is certainly consistent with the view she had then developed as 


detailed above, and as expressed to Mrs. Dodds. [1710-2/13] 


In summary, the case in favour of a conclusion that Ms. Martel had 
access to confidential information is made up of the statements she made, some 
additional information that confidential information was leaked and might have 
been available to her, and the proposition that conscientious and honest people do 


not lie to strangers in public places simply because they are angry. 


Against this, she has explained why she said what she did. She has 
sworn her oath that she did not have access to confidential information. None was 
discovered among the many documents in her possession or those of her staff. No 


one on her staff acknowledged seeing any such information. 
J. An assessment of the conduct of Shelley Martel on December 5 


It is accepted on all sides that Shelley Martel’s conduct was in violation 
of the Premier’s Guidelines with Respect to Conflict of Interest, 1990. These 
Guidelines provide that "Ministers shall at all times act in a manner that will bear 
the elosest public scrutiny". [Exhibit 112] She herself testified that her conduct fell 
far short of what the Premier’s Guidelines state and was not appropriate. [1125- 
2/14] Nonetheless, she has made it clear that she did not consider it appropriate to 


resign and has not done so. She expresses her reasons as follows: 
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. there were a couple of factors that I took into 
account from a very personal point of view: (a) the 
context in which the remarks had been made in terms of 
the day itself, what had happened during that day, the 
controversy surrounding most of the day, how tired I was, 
how I felt, the kind of argument that I got into and that it 
was very heated and that in a moment of extreme anger I 
said something that never should have been said. I took 
into account as well, I guess on the other side, the four 
years that I had spent in this place, what I have tried to 
do as a member, the contribution that I think that I have 
made as a member of the opposition and that I think that 
I am making as a minister. And I took into account some 
of the positive changes that I think we have brought to 
Northern Ontario in last year, and I consider myself to 
have pushed a lot of that because I had been minister. 


Taking all those things into account, I felt that at the end 
of the day, while it was a very serious matter, it was not a 
matter that I should resign over, and that to the best of 
the extent possible, I had tried to minimize the damage 
that I had done to the doctor by talking to him directly, by 
talking to those who had been involved, by extending my 
apologies, by not repeating his name nor the conversation 
in a public place in order to minimize as much as possible 
the damage that I would and could do to him. 


Taking all those into account, I thought and I felt that I 
would be better to stay where I was because I firmly 
believe that in spite of what has happened here, which is a 
very serious thing, that I still can make a very positive 
contribution, not only as an MPP but as a cabinet 
minister. [1130-1/14] 


Some would consider that there were circumstances which mitigated 


her conduct. Reference might be made to the following: 


* The concerns she had in connection with Dr. Donahue’s conduct. 


- 36 - 


8 The remarks were not pre-meditated. 


° The remarks were made in the heat of the moment, after an extremely 


stressful day, and in a very confrontational exchange. 


2 The remarks were made in an apparently private conversation amongst 


a very few individuals. 


S The remarks were followed reasonably quickly by a complete and 
apparently candid apology and retraction to those to whom it was made 


and efforts were made to prevent the repetition of the statement. 
° The events of December 5 represent atypical conduct from someone 
acknowledged on all sides to have made and be making a conscientious 


and significant contribution to public life. 


On the other hand, some may consider that there were aggravating 


circumstances: 
* The core of the remarks was untrue. 


° The nature of the remarks was seriously detrimental to the individual 


involved. 


° To fabricate damaging information which appears to be of a private 
nature is arguably a breach of the spirit of the statutory protections of 
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confidential information, and in this context, a more serious breach of 


individual rights than to release accurate but private information. 


° While the statement was made in a conversation amongst a few 
individuals, it was made at a public event by a Minister appearing in 


her ministerial capacity. 


° While the remarks were made in the heat of the moment at the end of 
a bad day, Ministers frequently experience busy and bad days and must 
be able to function appropriately in that context. 


° Ms. Martel does not appear to have attributed any significance to her 
remarks in Thunder Bay for more than 24 hours, until the point at 
which a developing political issue surrounding those remarks was 
brought to her attention. The failure to appreciate an apparent serious 


error may be of concern to some. 


° Related to that is the impression that the apology was prompted by 


legal advice and a growing political crisis, not a sense of error. 


K. Other Issues 


In the course of gathering evidence on the issues discussed above, other 
matters came to light which have caused some concern to the committee. While the 
committee’s terms of reference would permit an expanded inquiry to deal with these 
matters in detail, such an inquiry has not been possible in the time available. 


Nonetheless, it seems important to make a comment on those issues. 


83. 
(a) The Ministry of Health’s internal handling of confidential information 


The Ministry of Health has in place procedures which are meant to 
prevent the inappropriate circulation of confidential information. As well, there is a 
heightened sensitivity to this issue within the Ministry as a result of the resignation 
in 1991 of the former Minister of Health, Evelyn Gigantes. However, the evidence 
before the committee indicates that there is not sufficient protection of confidential 


information. 


It seems now to be universally accepted that the circulation of 
confidential information with respect to an individual doctor outside of OHIP was 
not appropriate. The political controversy in Sudbury which gave rise within the 
Ministry of Health to communications about Dr. Donahue did not result in there 
being a "need to know’ the confidential details of his practice. In the result, the 


circulation of such information might be said to be in breach of: 


° section 38 of the Health Insurance Act; 

° section 42 of FIPPA; 

e section 10 of the Public Service Act; and 

° the Ministry of Health’s policies on handling of personal and 
confidential information. 


The task of accurately reconstructing after the fact where 
inappropriately released confidential information has travelled is inherently 
impossible, and therefore the list that follows may be incomplete. However, it would 
be expected that if there were an appropriate awareness of the statutory and policy 
restraints on the circulation of confidential information within the Ministry: 
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the Kingston E-Mail would neither have been written nor sent to 


Toronto; 


upon receipt in Toronto, it would not have been forwarded directly to 


the Minister of Health’s political staff; 


the Minister’s staff would have queried why the information had been 
sent, and would have taken immediate steps to return it and prevent 
its further circulation; 


the Communications and Information Branch would have taken 
immediate steps to return it to Kingston, or at the very least query 
why such apparently inappropriate confidential information had been 
sent to them; instead, they iminediately prepared a package of 
information including the Kingston E-Mail for forwarding to others, 
including a member of the Minister’s political staff, and the executive 


assistant to the Deputy Minister; 


apparently confidential information, such as appears to be contained in 
the November 15 memorandum circulated among political staff in the 
Ministry of Health, would not be given any circulation; 


there would not have been a leak of confidential information 
concerning Dr. Donahue to the journalists, Anne Dawson and Kevin 


Donovan; 
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: the recent documentary leaks to the Toronto Star would not have 


occurred. 


To some extent, many of the incidents noted above (though not the last 
one) may be said to reflect a need to "raise consciousness" about what constitutes 
confidential information, and the strict limits on its circulation which are imposed 
by statute and intended by Ministry of Health policy. It might well be concluded 
that one of the advantages of the committee’s proceedings is the inevitable 
improvement of sensitivity on these issues within the Ministry. The question 
remains whether such consciousness raising is sufficient, particularly as the impact 


of these proceedings may be expected to fade over time. 


Because the committee has not had an opportunity to explore in detail 
the impact of Ministry policy, it does not consider it prudent to make specific 
recommendations as to how the policy should be changed. It does consider that the 


issue merits further and serious examination within the Ministry of Health. 


(b) The propriety of making up and circulation information about an 
individual 


As described above, the committee has heard evidence that Sharon 
Murdock’s office provided some information to those who called the office 
concerning Dr. Donahue’s billing information. It is said those were estimates based 
on publicly available information. While there were some similarities between the 
numbers being used by Ms. Murdock’s office and the actual information in relation 
to Dr. Donahue’s billings within the Ministry of Health, there were also calculations 
done with respect to his apparent billings which were significantly inaccurate. 
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So long as there is legislation in place which protects the privacy of 
this sort of individual information, it appears that it is a violation of the spirit of 
that legislation to provide and circulate estimates or hypotheses of what that 
information might be. The communication of such information not only represents 
an apparent violation of the individual’s privacy because the information appears to 
be confidential in nature, it is arguably more damaging than the circulation of actual 


confidential information because it is inaccurate, and perhaps damagingly so. 


Nor does it appear that this concern can be mitigated by appropriate 
disclaimers that the information is "hypothetical" or "an estimate". So long as that 
information is coming from the office of a government MPP or indeed, from any 
MPP the recipient of the information will be inclined inevitably to think that it is 


accurate and based on government records. 


There is a difficult dilemma which results when an individual puts 
himself or herself at the centre of a political controversy such as existed in this case. 
Particularly when the heart of the controversy turns on an assessment of 
confidential information relating to that individual, it is hard to see how an 
informed public debate on the controversy can occur in the absence of the 
information. However, this dilemma is inherent in the statutory provisions which 
protect the privacy of individual physician’s billings. So long as those provisions 
remain, it is difficult to justify an attempt to resolve the dilemma by the circulation 


of made up numbers. 


While the committee has not studied the issue of whether in certain 
circumstances the confidentiality of individual physician’s billing records should be 


maintained, this may be an issue that requires further examination. 
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c) This committee’s in camera hearings 


A detailed report of the in camera testimony of Keith Harfield 
appeared in an article by Patricia Mills in Northern Life on March 15, 1991. It is 
indeed regrettable that someone present at that hearing violated the confidence of 
the committee. It is ironic that the violation should take place against the 
background of its investigation of confidential information. 


10. 
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APPENDIX "A" 


WITNESSES (in order of appearance) 


Dr. Robert MacMillan 
Executive Director, Health Insurance Division, 
Ministry of Health, Kingston 


Mr. Robert McBride | 
Acting Director, Provider Services Branch, 
Health Insurance Division, Ministry of Health 


Dr. Eugene LeBlanc 
Executive Director, Negotiations Secretariat 
Ministry of Health 


Dr. Jack Hollingsworth 
Sudbury Internist and Gastro-enterologist 


Mrs. Evelyn Dodds 
Thunder Bay Alderman 


Mr. Robert Dodds 
Consulting Engineer 


Mr. Larry Corea 


Coordinator, Customer Service, 
Ministry of Health 


Ms. Susan Colley 
Executive Assistant to Minister of Health 


Dr. Stephen E. Kosar 
Sudbury Opthomologist 


Hon. Frances Lankin 
Minister of Health 


Mr. Michael Decter 
Deputy Minister of Health 


DATE(S) of Appearance 
February 10, 11, 12, 
March 12 


February 12 
February 13 


February 17 
February 17, 18 
February 18 


February 18, 19 


February 20, 24 
February 20 


February 24 


March 2 


12. 


13. 


14. 


15. 


16. 


vT. 


18. 


19: 


20. 


21. 


wD: 


Ms. Tiina Jarvalt 
Executive Assistant to Deputy Minister 
of Health 


Mr. Robert Waddell 
Sudbury Constituency Assistant to 
Sharon Murdock, MPP 


Ms. Sharon Murdock 
MPP Sudbury 


Ms. Susan Majkot 
Communicator, Sudbury Regional Police 


Dr. Jean-Pierre Donahue 
Sudbury Dermatologist 


Hon. Shelley Martel 
Minister of Northern Development and Mines 


Mr. Keith Harfield 
Sudbury Management Consultant 


Miss Kim Morris 
Sudbury Constituent Assistant to 
the Honourable Shelley Martel 


Ms. Mary Fleming 

Executive Assistant to Executive Director, 
Health Insurance Division, 

Ministry of Health 


Ms. Nuala Doherty 
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APPENDIX "B" 





Chronology 
June 14, 1991 
° Framework Agreement concluded 


October 22, 1991 

° ete from Dr. Donahue to MPPs and others regarding threshold 
Late October through early November, 1991 

° Dr. Donahue announces office closure to patients 


November 8, 1991 





° Dr. Donahue interview on MCTV regarding epilation and opening an 
electrolysis clinic 


° Meeting in Sharon Murdock’s office regarding threshold and Dr. Donahue’s 
billings 


November 12, 13, 14, 1991 





° Floyd Laughren’s office requesting information regarding Dr. Donahue from 
Ministry of Health 


November 13, 199 


8 Dr. Donahue interviewed on CBC in Sudbury regarding pending office closure, 
said to be planned for November 15, 1991 


° Kingston E-Mail sent to Toronto and circulated within Ministry of Health 


November 14, 1991 


° Dr. MacMillan orders Kingston E-Mail to be retrieved 
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